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OPENING AND REBUTTAL FOR ROSEMARY HARRIS
Preamble

1.

3.

Mrs Harris owns (or is the part owner of) 396 Woodstock Road, a property that was
previously an old persons home and which is now a business providing 15 study
bedrooms for typically A-level students. The property is subject, in part, to a compulsory
purchase order. That notice was served on 6" January 2010, It relates to the acquisition of
ground anchor rights and powers to impose restrictive covenants etc.over 85.77 sq metres

of trees, shrubbery, thickets, premises and land.

The property will suffer greatly from construction noise and, when the proposals are
complete, castrophically from freight trains. As a result the business may be extinguished

along with most of the value of the property, which has little or no other viable use.

Appendix 1 illustrates that noise and vibration from freight trains can be devastating.

The Statement of Case

4.

I shall open by summarising the statement of case provided for Mrs Harris by Blandy and
Blandy. That case is to do with the impact of the proposals on 396 Woodstock Road and

the business and the need for compensation and for the order to contain:
a) restrictions on the working methods and times
b) requirements as to the proper maintenance of the track and rolling stock

¢) limitations on the speed and use of whistles and horns by trains passing both Mrs

Harris property and other residential areas.

At paragraphs 1.1.to 1.3 we have the background. At paragraphs 3.1 and 3.2 there is
reference to loss of business. | add and stress that this scheme could, quite simply,
bankrupt Mrs Harris. It is the rent from the 15 study bedrooms that pays the mortgage. If
even short term construction noise drove her A-level students out, they may be lost, not
for just that short period, but for the remainder of an academic year.

| draw attention particularly to paragraph 2.2 where there is reference to cracking. The
property is within feet of the top of the railway cutting immediately north of the
Wolvercot tunnel. Hence it is vital that the cutting is not de-stabilised by the works. We
seek to have the Order, if made, to include the need for a special study and method

statement with regard to that issue.

In that context underpinning the entire property may be required. The concern is that, as a
result of Phase 2B, lowering the track and digging out the foundations; the cutting will be

steeper than it now is and the vibration from freight trains may be greater by an order of



10.

11.

12.

13.

14.

magnitude. That would risk destabilising the already very steep bank atop of which 396
Woodstock Road sits. It does not appear that those concerns have been considered in the

ES statement.

At paragraph 2.4 there is reference to the Construction Code of Practice. It says that works
are to be limited to the hours of 7 am to 7 pm Mondays to Fridays and from 8 am to 1 pm

on Saturdays but that night time working may be applied for.

I note here that that even a short period of night time noise on a few successive nights, let
alone for the duration of the works, may be sufficient to empty Mrs Harris’s property.
Further, some of the students have tutorials at 396 Woodstock Road during the day.
Additionally, the students generally return from their educational establishments by 4 pm.
Thereafter they need an environment suitable for study. Chiltern have agreed that
construction noise will be significant in the ES page 6-17 “Track lowering works
including possible ground anchor works are predicted to give rise to significant impacts at

properties close to Wolvercot Tunnel”.

Hence we seek to have conditions imposed on the contractor such that noisy activity, e.g.
piling and the use of compressed air tools, such as jack hammers, be limited to the hours
of 8 am to 4 pm on Mondays to Fridays and that muffled tools and equipment should be
used (e.g. as developed for piling). Additionally, if it is track lowering in the tunnel that

causes the nuisance the tunnel entrance should be shuttered so as to contain the noise.

Referring to the operational concerns at paragraph 4.1 etc, we require speed restrictions
and restrictions on the use of horns and whistles particularly at night and particularly with

reference to the freight trains.

Paragraph 5.1 points out that mitigation does not appear to have been offered or even
considered. The plain fact is that mitigation measures need to be in place before the start
of construction, or as the earliest phase, rather than being left as an after-thought or to
later noise insulation and the like. In addition to that there should be a requirement within
the order for the contractor to use muffled equipment. That could have a major effect,

leading to the retention of the business rather than to its destruction.

| also draw particular attention to the need for an independent surveyor (again at 5.1) to
be appointed and that that surveyor should be funded by the promoters of the scheme or

that his costs should form part of compensation payments.

Under the heading “Design”, section 7, there is reference to the ground anchors. |
understand that they are particularly expensive. Hence an alternative may be to extend the

tunnel by way of cut and cover as suggested at paragraph 7.6. That would not only solve



problems arising from operational noise, it would also greatly reduce the risk of
subsidence and cracking and, if built prior to lowering the track in Wolvercot Tunnel, it
would greatly reduce the impact of construction noise. Furthermore the noise from such
works would be relatively light, and, insofar as it would create a usable platform, the
works may add value to the project.

Rebuttal

15.

16.

17.

18.

19.

20.

At Table 3 Mr Dare provides estimates of the passenger and freight trains per hour. These
presume that, in the absence of Phase 2B works, Phases 1 and 2A will not attract any new
freight services. However, the estimate of the number of freight trains is misleading. The
table implies that there may be between 4 and 10 freight trains a day. That is inconsistent
with Chiltern’s own documents (CD/1.18, Environmental Statement, Annex D, Table

D5.3) which projects 25 freight trains per day (17 daytime and 8 at night).

Further, the “worst case” in Mr Dare’s Evidence is 2 freight trains per hour or 48 over 24
hours, However, if the market demands it, freight trains could use all the train paths at
night. There are 12 of those. Hence in the worst case scenario, there could be 12 freight
trains per hour or one every 5 minutes from when passenger services stop at night to when

they start again in the morning.

Mrs Harris property is closer to the works than any other and possibly the most valuable,
in that it provides accommodation for 15 A-level students. That use also makes the
property and the business that it represents almost uniquely susceptible to the effects of

noise.

If the worse case scenario of 12 trains per hour throughout the night arises then the
property may, for all intents and purposes, be uninhabitable. That may be the case with as

few as 4 freight trains per hour at night, particularly if they use their horns.
Compensation

What is the position with regards to compensation and when should it be paid or assessed
and by whom? The letter from ERM at Appendix 2 tells us that it would be Chiltern who
would fund losses due to construction noise and due to passenger trains but that it would

be Network Rail that would be liable for the loss attributable to the freight upon the

altered track.

We believe the loss of value due to use should be assessed with regard to the worst case
scenario, namely the 12 freight trains per hour at night that would arise if all available
train paths were utilised by freight. Since that loss may accrue gradually as the freight
increases, it has to be made good at the start, so as to enable Mrs Harris to sell the



21.

22.

property at a price which, together with the compensation, will leave Mrs Harris with no
loss. That compensation would need to be prompt since, if it were delayed for months or
years, Mrs Harris’s financial position would be untenable. Further, the compensation
should include the cost to of professional advisors who would carry out the valuations and
negotiate the loss of value with the parties liable for it.

I also stress that noise mitigation for construction should be completed before the main
works start and that mitigation for in-use noise and vibration should be completed before

the works come into use.

In that context the loss should not be according to some formulaic procedure as suggested
in the Web Tag, reference Appendix 3. Instead it must take proper account of the night

time disturbance that is forecast as a worst case scenario for this property.

Conclusion

23.

24.

25.

As noted above the property is subject, in part, to compulsory purchase. Other than the
abandonment of this scheme there are two competing “preferred” outcomes. Either there
should be cut and cover past 396 Woodstock Road and for a reasonable distance beyond it

or, perhaps better, that the property should be compulsorily purchased.

The reason for preferring compulsory purchase, apart from it probably being the less
costly to Chiltern, is that Mrs Harris is certain that the business and the property will be
nigh-on worthless when works start. That is because the noise would sabotage the

business in its entirety and the property has little value in any other use.

If that cannot be arranged then | appeal to the Inspector, should he indeed recommend the
acceptance of the order scheme(and we do not think he should) that he should do all that

is within his power to:

e Impose upon Chiltern and the contractor and upon Network Rail construction methods
and conditions of use that will avoid the destruction of a business and a livelihood. In
particular the conditions of use should prevent the use of horns, except in exceptional
circumstances, and limit the number of night time freight trains, their speed and

weight, or otherwise define the limit of noise that would be acceptable.

e Have Mrs Harris properly compensated for her loss. Subject as immediately above,
that compensation should be consistent with the worst case scenario of a freight train
honking and roaring every six minutes throughout the night (12 freight trains paths per

hour may be available).

e Have compensation paid when the Order is made and not withheld on a wait and see
basis.



Have Mrs Harris properly compensated for the cost of employing professional

advisors in negotiating the value of the compensation.

Require the Order, if made, to include the need for a special study and method
statement with regard to the stability of 396 Woodstock Road during construction and

when shaken to pieces by the freight trains.

Ensure mitigation works are carried out prior to their need, i.e. for construction, before
the start of main works, and, for in-use noise, prior to the opening of the works to

traffic.

21 We call in support of the above the Statement of Case made by Objector 234. In particular

we draw attention to items on page 5, references 40 and 45:

(At 40) that the WHO recommends that for a good night sleep, the noise average
levels should not exceed 30 dB and that any single noise event should not exceed 45
dB.

(At45) ....... As previously, the passing of a train is an intermittent noise event. ... As
an analogy if you held a dinner party at which your guests produced a steady 60 dB
noise, their conversations, concentration and mood would be interrupted if someone
loud, such as Brian Blessed, entered the room every 15 minutes (Phase 1) or every 5
minutes (Phase 2) and declaimed at 80 dB. This is how Chiltern expect us to live the

rest of our days day and night.

We likewise draw attention to the conclusion in that Statement of Case.

A plea

26. Finally, we plea with Chiltern that, failing compulsory purchase of 396 Woodstock Road

as a whole, at least one month’s notice of start of works should be given to Mrs Harris

personally. That will enable her to take whatever action is then necessary in good time.

Certainly if the notice is given to the local authority alone then Harris is unlikely to hear

of the matter until it is upon her.

27. To that end perhaps Chiltern will file his statement carefully and diarise the need rather

than bundling the document with all the others at the end of this inquiry.



Appendix 1 BBC SCOTLAND REPORT

Network Rail said complaints about noise from freight trains had increased

Noise and vibrations caused by freight trains using the Stirling-Alloa-Kincardine line has led
to a huge rise in complaints, Network Rail has said.

The company said householders were angered by their properties shaking and the noise levels
from trains carrying coal to Longannet power station.

The complaints coincide with a decision by German-based carrier DB Schenker to use the
route at night.

The issue has led to calls for speed restrictions along the line.

A series of public meetings involving local politicians, Network Rail and Transport Scotland
are taking place across Stirling, Falkirk and Clackmannanshire.

Falkirk SNP MSP Michael Matheson said the issue was becoming unbearable for some
residents in the Larbert area.

He said: "Some of the coal trains are over 2,300 tonnes heavy. Each of the units on the train
carries 100 tonnes of coal and there are 23 units.

"The people that live along the track have long accepted the line and the rail traffic but this is
something else entirely."”

‘Sought assurances'

A spokesman for Network Rail said the level of complaints increased when the heavy coal
trains began using the line in the autumn of last year.

Prior to DB Schenker, formerly known as EWS, using the new rail link, coal had been
delivered to Longannet via the Forth Road Bridge.

He said: "If a company requests access to a line we are obliged to provide that access
assuming there are no timetabling issues.

"We have had an increased number of complaints in this area which we will look into and
investigate."

Residents have called for speed restrictions along the route to be considered as a way of
limiting noise and shaking to their homes.



However, the spokesman added that issues like track type and the nature of the sleepers used
were likely to have more of an impact upon noise than speed.

The company said they would be attending a public meeting at Causewayhead in Stirling
about noise and vibration levels on 16 February.

Mid Scotland and Fife MSP Dr Richard Simpson said he had contacted Network Rail about
local concerns.

He said: "I was involved with the original proposals for the Alloa rail link and I know that
residents at that time had sought assurances that noise levels would be kept to a minimum
during the night."

The Stirling-Alloa-Kincardine rail link was reopened in May 2008 to passengers and freight
after a break of nearly 40 years.



Appendix 2 Letter advising liability for compensation

22 November 2010

Mr Paul Witherington
Transport Watch
12 Redland Drive

Environmental
Resources
Management

2" Floor,

Exchequer Court

33 5t Mary Axe

London EC3A 8AA
Tel:+44 (0) 20 3206 5200
Fax: +44 (0) 20 3206 5440
WWW.Erm.com

Direct lines
Telephone 020 3206 5340
Facsimile 020 3206 5440

(=S

Northampton Rmail
G .bak .
NN2 8QE ch rlene ?)a er@erm com

Your ref: OBJ213

ERM

Proposed Chiltern Railways (Bicester to Oxford Improvements) TWA Order

I write in response to your letter dated 16 November regarding Mrs Harris
(OBJ213) and liability for mitigation and compensation. Specifically you have
asked that the following is clarified:

(a) who will be liable for noise mitigation measures during Phase 1, Phase
2A and 2B;

Phase 1 and Phase 2A are to be delivered as a single contract, therefore any
mitigation measures will be provided by Chiltern Railways as part of that
contract. Phase 2B mitigation will be delivered by Network Rail (or others
that deliver the Phase 2B works).

(b) who will be liable for compensation of loss of value (or income);
Chiltern Railways will be liable to pay compensation if there is loss of value

during Phase 1 and Phase 2A. Network Rail will be liable to pay
compensation if there is loss of value during Phase 2B.

I hope this response answers your query.

Yours sincerelv.

Charlene Baker
Consultant
ERM

On behalf of Chiltern Railways

cc Mrs Rosemary Harris

A member of the
Environmental Resources
Management Group



Appendix 3

Table 2 Monetary value of changes in noise level per household, 2002 prices
From The Noise Sub-objective TAG Unit 3.3.2 in draft January 2010 Department for
Transport Transport Analysis Guidance (TAG)

LAeq, 18hr dB(A) £ per household per dB
change
Low High

<45 0.0
45 46 8.4
46 47 11.1
47 48 13.7
48 49 16.3
49 50 19.0
50 51 21.6
51 52 24.2
52 53 26.9
53 54 29.5
54 55 32.1
55 56 34.8
56 57 37.4
57 58 40.0
58 59 42.7
59 60 45.3
60 61 48.0
61 62 50.6
62 63 53.2
63 64 55.9
64 65 58.5
65 66 61.1
66 67 63.8
67 68 66.4
68 69 69.0
69 70 71.7
70 71 74.3
71 72 76.9
72 73 79.6
73 74 82.2
74 75 84.9
75 76 87.5
76 77 90.1
77 78 92.8
78 79 95.4
79 80 98.0
80 81 98.0
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