










































































































































































other bodies (eg. housing action trusts) may be defined as, or deemed to be, statutory
undertakers. Gas transporters, electricity licence holders who can exercise compulsory
purchase powers, the Environment Agency, Regional Development Agencies, English
Partnerships and water and sewerage undertakers are deemed to be statutory
undertakers for the purposes of the 1981 Act. British Telecom are not statutory
undertakers for the purposes of the Act. Private bus operators, other road transport
operators, taxi and car hire firms which are authorised by licence are not statutory
undertakers for the purposes of the Act. Where their operations are carried out under
the specific authority of an Act, however, such operators will falt within the definition
in section 8(1) of the 1981 Act.

Protection for statutory undertakers’ land

5.

Sections 16 and 17 provide protection for statutory undertakers’ land. In both cases, the
land must have been acquired for the purposes of the undertaking and these provisions
do not apply if the land was acquired for other purposes which are not directly
connected to the undertakers’ statutory functions. Before making a representation to
the appropriate Minister under section 16, or an objection in respect of land to which
they think section 17 applies (but see paragraphs 10 and 11 below), undertakers should
take particular care over the status of the land which the acquiring authority propose to
acquire, have regard to the provisions of the relevant Ace, and seek their own legal
advice as may be necessary. For example, whilst a gas transporter qualifies as a statutory
undertaker, the protection under sections 16 and 17 would not apply in relation to non-
operational land held by one, eg. a redundant, manufaciured gas works. In the
circumstances, the land is not held for the purpose of the statutory provision namely the
conveyance of gas through pipes to any premises or to a pipe-line system operated by a
gas transporter.

Section 16 of the 1981 Act

6.

Under section 16, statutory undertakers who wish to object to the inclusion in a
compulsory purchase order of land which they have acquired for the purposes of their
undertaking, may make representations to ‘the appropriate Minister’. This is the
Minister operationally responsible for the undertaker, eg in the case of a gas transporter
or electricity licence holder, the Secretary of State for Trade and Industry’. Such
representations must be made within the period stated in the public and personal
notices, ie. not less than twenty-one days, as specified in the Act.

A representation made by statutory undertakers under section 16 is quite separate from
an objection made within the same period to the confirming authority (‘the usual
Minister’). Where the appropriate Minister is also the confirming authority the
intention of the statutory undertakers should be cleatly stated, particularly where it is
intended that a single letter should constitute both a secrion 16 representation and an
objection. The appropriate Minister would also be the confirming authority where, for
example, an airport operator under Part V of the Airports Act 1986 makes a section 16
representation to the Secretary of State for Transport about an order made under
section 239 of the Highways Act 1980.

DT have prepared a guidance note about section 16 representations by gas and electricity undertakers, which is
available from the address given in Appendix W,
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Subject to advice in paragraph 9 below about orders to which section 31 applies, where
a section 16 representation is not withdrawn, the order to which it relates may not be
confirmed {or made, where the acquiring authority is a Minister) so as to include the
interest owned by the statutory undertakers unless the appropriate Minister gives a
certificate in the terms stated in section 16(2}. These are either (16(2)(a)) that the [and
can be taken without serious detriment to the carrying on of the undertaking, or
(16(2) (b)) that if taken it can be replaced by other land without serious detriment to
the undertaking,

Joint confirmation

By virtue of section 31(2) of the 1981 Act, an order made under any of the powers
referred to in section 31(1) may still be confirmed where a representation has been
made under section 16{1) without an application for a section 16{2) certificate, or
where such an application is refused, if that confirmation is undertaken jointly by the
appropriate Minister and the usual Minister.

Section 17 of the 1981 Act

10.

11,

Section 17(2) provides that for an order acquiring land owned by a local authority or
statutory undertaker, in the event that such an authority or undertaker objects, any
confirmation would be subject to special parliamentary procedure. Section 17(3),
however, excludes the application of section 17(2) if the acquiring authority is one of
the bodies referred to in section 17(3} which include a local authority and statutory
undertaker as defined in section 17(4). The application of section 17(2) will therefore
be very limited.

The Secretary of State may by order under section 17(4)(b) extend the definition of
statutory undertaker for the purposes of section 17(3) to include any other authority,
body or undertaker. Also, some authorities have been defined as statutory undertakers
for the purposes of section 17(3) by primary legislation. Examples of such provisions are:

(a) a housing action trust — Housing Act 1988, section 78 and Schedule 10,
paragraph 3;

() Regional Development Agencies — Regional Development Agencies Act 1998
section 20{4) and Schedule 5, paragraph 2; and

{c)  English Partnerships (the Urban Regeneration Agency) — Leasehold Reform,
Housing and Urban Development Act 1993 section 169 and Schedule 20,
paragraph 3.

SECTION 2

Section 18 of the 1981 Act

12.

Where an order seeks to authorise the compulsory purchase of land belonging to and
held inalienably by the National Trust (as defined in section 18(3)), it will be subject to
special parliamentary procedure if the Trust has made, and not withdrawn, an objection
in respect of the land so held.
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Section 19 of the 1981 Act

13.

14.

15.

16.

Compulsory purchase orders may sometimes include land or rights over land which is,
or forms part of, a common, open space, or fuel or field garden allotment. Under the

1981 Act:

- ‘common’ includes any land subject to be enclosed under the Inclosure Acts 1845
to 1882, and any town or village green®. The definition therefore includes, but
may go wider than, land registered under the Commaons Registration Act 1965;

- ‘open space’ means any land laid out as a public garden, or used for the purposes
of public recreation, or land being a disused burial ground; and

- ‘fuel or field garden allotment’ means any allotment set out as a fuel allotiment,
or field garden allotment, under an Inclosure Act.

An order which authorises purchase of any such land will be subject to special
parliamentary procedure unless the relevant Secretary of State (see paragraph 17) gives
a certificate under section 19 indicating his satisfaction that either:

— section 19(1}{a) — exchange land is being given which is no less in area and
equally advantageous as the land taken; or

- section 19(1)(aa) — that the land is being purchased to ensure its preservation or
improve its management; or

- section 19(1) (b) - that the land is 250 sq yards (209 square metres) or less in area
or is for the widening and/or drainage of an existing highway and that the giving
of exchange land is unnecessary.

Likewise, an order which authorises the purchase of new rights over such land will be
subject to special parliamentary procedure unless the relevant Secretary of State gives a
certificate under Schedule 3, paragraph 6. See Appendix M paragraphs 10-14.

As to the form of order, see Appendix U, paragraphs 17 to 24 and Appendix M,
paragraphs 13 to 16.

Application for a section 19 certificate

17.

An acquiring authority which will require a certificate from the relevant Secretary of
State under section 19 and/or Schedule 3, paragraph 6, should apply as follows:

- common land - the Secretary of State for Environment, Food and Rural Affairs
(Countryside (Landscape and Recreation) Division, see Appendix W for details};

- open space — Deputy Prime Minister/First Secretary of State, at the appropriate
regional Government Office {see Appendix W for addresses);

? Where rights of common are extinguished by an order, acquiring authorities should also consider the need to seek
consent under section 22 of the Commons Act 1899. Furcher information can be obtained from the DEFRA address
given in Appendix W, paragraph 3.
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18.

19,

20.

21

- fuel or field garden allorments — Deputy Prime Minister/First Secretary of State,
Office of the Deputy Prime Minister (LSC Division, see Appendix W for details)

Applications for certificates should be made when the order is submitted for
confirmation (o, in the case of an order prepared in draft by a Minister, when notice is
published and served in accordance with paragraphs 2 and 3 of Schedule 1 to the 1981
Act).

The land, including any new rights, should be described in detail, by reference to the
compulsory purchase order, and all the land clearly identified on an accompanying map.
This should show the common/open space/fuel or field garden allotment plots to be
acquired in the context of the common/open space/fuel or field garden allotment space
as a whole, and in relation to any proposed exchange land. The acquiring authority
should also provide copies of the order, including the Schedules, and order map. For a
particularly large order, they may provide: (a) copies of the order and relevant parts or
sheets of the map; and (b) a copy, or copies, of the relevant extract or extracts from the
order Schedule or Schedules, which include the following:

(i)  the plot(s) of common, open space etc. which they propose to acquire or over
which they propose to acquire a new right {‘the order land’); and

(i)  any land which they propose to give in exchange (‘the exchange land'}.

(Where Schedule 3, paragraph 6(1) (b) applies and additional land is being given in
exchange for a new right, substitute ‘the rights land’ and ‘the additional land’ for the
definitions given in (i) and (ii} above, respectively.)

When drafting an order, careful attention should be given to the discharging and
vesting provisions of section 19(3) of the 1981 Act or of paragraph 6(4) of Schedule 3
to that Act.

It must be specified under which sub-section(s) an application for a certificate is made
— eg. section 19(1)(a), (aa) or (b), and/or paragraph 6(1)(a), {aa), (b} or (c). Where an
application is under more than one sub-section, this should be stated, specifying those
plots that each part of the application is intended to cover. Where an application is
under section 19(1)(b), it should be stated whether it is made on the basis that the land
does not exceed 209 square metres (250 square yards) or under the highway widening
or drainage criterion.

In writing, careful attention should be given to the particular criteria in section 19
and/or paragraph 6 that the Secretary of State will be considering. The information
provided should include:

. the name of the common or green involved (including CL/VG number);
. the plots numbers and their areas, in square metres;
. details of any rights of common registered, or rights of public access, and the

extent to which they are exercised;

. the purpose of the acquisition;
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22.

23.

4.

. details of any special provisions or restrictions affecting any of the land in the
application; and

. any further informarion which supports the case for a certificate.

In most cases, arrangements will be made for the order/rights land to be inspected and,
if applicable, for a preliminary appraisal of the merits of any proposed
exchange/additional land. If, at this stage, the relevant Secretary of State is satisfied that
a certificate could, in principle, be given, he will direct the acquiring authority to
publish notice of his intention to give a certificate, with details of the address to which
any representations and objections may be submitted. In most cases where there are
objections, the matter will be considered by the Inspector at the inquiry into the
compulsory purchase order.

Where an inquiry has been held into the application for a certificate (including, where
applicable, the merits of any proposed exchangefadditional land), the Inspector will
summarise the evidence in his or her report and make a recommendation. The relevant
Secretary of State's consideration of and response to the Inspector’s recommendation
are subject to the statutory inquiry procedure rules which apply to the compulsery
purchase order. Where there is no inquiry, the relevant Secretary of Stare’s decision on
the certificate will be made having regard to an appraisal by an Inspector or a
professionally qualified planner, and after taking into account the written
representations from any objectors and from the acquiring authority.

The Secretary of State must decline to give a certificate if he is not satisfied that the
requirements of the section have been complied with. Where exchange land is to be
provided for land used by the public for recreation, the relevant Secretary of State will
have regard {in particular) to the case of LB Greenwich and others v Secretary of State for
the Environment, and Secretary of State for Transport (East London River Crossing: Oxleas
Wood) !

Exchange land

25,

Where a certificate would be in terms of section 19(1)(a), the exchange land must be
no less in area than the order land; and must be equally advantageous to any persons
entitled to rights of common or to other rights, and to the public. Depending on the
particular facts and circumstances, the relevant Secretary of State may have regard to
such matters as relative size and proximity of the exchange land when compared with
the order land. The date upon which equality of advantage is to be assessed is the date
of exchange. (See paragraphs 5 and 6 of Form 2 in the Schedule to the 2004
Regulations.) But the relevant Secretary of State may have regard to any prospects of
improvement to the exchange land which exist at that date. Other issues may arise
involving questions of the respective merits of order and exchange land. The latter may
not possess the same character and features as the order land, and it may not offer the
same advantages, yet the advantages offered may be sufficient to provide an overall
equality of advantage. But land which is already subject to rights of common or to other
rights, or used by the public, even informally, for recreation, cannot usually be given as
exchange land, since this would reduce the amount of such land, which would bhe

1119941 J. P L. 607.
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disadvantageous to the persons concerned. There may be some cases, where a current
use of proposed exchange land is temporary, eg. pending development. In such
circumstances it may be reasonable to give the land in exchange, since its current use
can thereby be safeguarded for the future. The relevant Secretary of State will examine
any such case with particular care.

Meaning of the ‘the public’ in section 19

26.

With regard to exchange land included in an order, the Secretary of State takes the view
that ‘the public’ means principally the section of the public which has hitherto benefited
from the order land and, more generally, the public at large. But circumstances differ
For example, in the case of open space, a relatively small recreation ground may be used
predominantly by local people, perhaps from a particular housing estate. In such
circumstances, the Secretary of State would normally expect exchange land to be
equally accessible to residents of that estate. On the other hand, open space which may
be used as a local recreational facility by some people living close to it but which is also
used by a wider cross-section of the public may not need to be replaced by exchange
land in the immediate area. One example of such a case might be land forming part of
a regional park.

Section 19(1}{aa)

21.

In some cases, the acquiring authority may wish to acquire land to which section 19
applies, eg. open space, but do not propose to provide exchange land because, after it is
vested in them, the land will continue to be used as open space. Typical examples might
be where open space which is privately owned may be subject to development proposals
resulting in a loss to the public of the open space; or where the local authority wish to
acquire part ot all of a privarely owned common in order to secure its proper
management. Such a purpose might be ‘improvement’ within the sense of section
226(1)(a} of the 1990 Act, or a purpose necessary in the interests of proper planning
(section 226(1)(b)). The land might be neglected or unsightly (see Appendix G),
perhaps because the owner is unknown, and the authority may wish to provide, or to
enable provision of, proper facilities. Therefore the acquisition or enabling powers and
the specific purposes may vary. In such circumstances, ie. where the reason for making
the order is to secure preservation ot improve management of land to which section 19
applies, a certificate may be given in the terms of section 19(1) (aa).

NB Where the acquiring authovity seck a certificate in terms of section 19(1)(aa), section
19(3) (b) cannot apply and the order may not discharge the land purchased from all rights,
trusts and incidents to which it was previousty subject. See also Appendix U, paragraph 24.

Section 19(1){b)

18.

A certificate can only be given in terms of section 19(1)(b) where the Secretary of State
concerned is persuaded that both the criteria set out in paragraph 14 third bullet are
met. He will have regard to the overall extent of common land, open space land or fuel
or field garden allotment land being acquired compulsorily. Where all or a large part of
such land would be lost, he may be reluctant to certify in terms of section 19(1){b).
Should he refuse such a certificate, it would remain open to the acquiring authority to
consider providing exchange land and seeking a certificate in terms of section 19(1) (a}.
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SECTION 3

Special parliamentary procedure

29.

30.

In the event that an order includes land whose acquisition is subject to special
parliamentary procedure, any confirmation of the order by the confirming authority
would be made subject to that procedure. This means that if the order is being
confirmed so as to include the special category land, the acquiring authority will not be
able to publish and serve notice of confirmation in the usual way. The order will,
instead, be governed by the procedures set out in the Statutory Orders (Special
Procedure) Acts 1945 and 1965. The confirming authority will give full instructions at
the appropriate time.

Described briefly for information, special parliamentary procedure is as follows:
following the confirming authority’s decision ro confirm, the order is laid before
Parliament, after giving 3 days notice in the London Gazette. If a petition of general
objection or amendment is lodged within a 21 day period, it will be referred to a Jaint
Commirtee of both Houses to consider and report to Parliament as to whether to
apptove. If no petition is lodged, the confirmation is usually approved without such
referral.
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Appendix M

Compulsory purchase of new rights and other interests

1. This appendix gives some general advice! about the compulsory acquisition of new
rights over land where full land ownership is not required eg. the compulsory creation
of a right of access.

2. Such compulsory acquisition of rights over land by creation of new rights is, by virtue of
section 28 of the 1981 Act, subject to the provisions of Schedule 3 to that Act. It can
only be achieved using a specific statutory power. Powers include (with the bodies by
whom they may be exercised) the following:

(i)  Local Government (Miscellaneous Provisions) Act 1976, section 13 (local
authorities);
‘ (i) Highways Act 1980, all highway authorities may acquire rights under Part XII by
- virtue of section 250. (Guidance on the use of these powers is given in
Department of Transport Local Authority Circular 2/97.);
(iii) Water Industry Act 1991, section 155(2} (water and sewerage undertakers);
Water Resources Act 1991, section 154(2) and Environment Act 1995, section
2{1){(a) (iv) {Environment Agency);
(iv) Leasehold Reform, Housing and Urban Development Act 1993 section 162(2})
(English Partnerships);
(v)  Regional Development Agencies Act 1998, section 20(2) (regional development
agencies);
(vi} Electricity Act 1989, Schedule 3 (electricity underrakings); and
(vii) Gas Act 1986, Schedule 3 (gas transporter undertakings).
— ORDER HEADING
3. For an order which relates solely to new rights, the order heading should mention the

appropriate enabling power, together with the Acquisition of Land Act 1981. For an
order which includes new rights and land to be acquired for other purposes, the order
heading should refer to the appropriate enabling Act, any other Act(s), and the 1981
Act, as requited by the Regulations. See Norte (b) to Forms 1, 2 and 3 in the Schedule
to the 2004 Prescribed Forms Regulations.

* Section 13 of the Local Government {Miscellaneous Provisions) Act 1976 is teferred to within this appendix as an
an example. Where in practice a different power is used, eg section 250 of the Highways Act 1980, the authority
should take into account any special requirements which may apply to the use of that power.
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ORDERS SOLELY FOR NEW RIGHTS

4. Where an order relates solely to new rights and does not include other interests in land
which are to be purchased outright, paragraph 1 of the order should identify the purpose
for which the rights are required, ep. ‘for the purpose of providing an access to a
community centre which the Council are authorised to provide under section 19 of the

1976 Act'.
ORDERS FOR NEW RIGHTS AND OTHER INTERESTS

5. Where an order relates to the purchase of new rights and of other interests in land
under different powers, paragraph 1 of the prescribed form of the order should describe
all the relevant powers and purposes. Where the purpose is the same for both new rights
and other interests, it may be relatively straightforward. For example:

........ the acquiring authority is hereby authorised to compulsorily purchase

(a) under section 121 of the Local Government Act 1972 the land described in
paragraph 2{1) below for the purpose of providing a community centre under
section 19 of the Local Government {Miscellaneous Provisions) Act 1976; and

(b}  under section 13 of the said Act of 1976, the new rights which are described in
paragraph 2(2) below for the same purpose.

[etc., as in Form 1 of the Schedule to the Regulations].

6.  Where also the purposes for which new rights are being acquired differ from the
purposes for which other interests are being purchased, paragraph 1 of the prescribed
form of the order should describe all of the relevant powers under, and purposes for
which, the order has been made. For example:-

........ the acquiring authority is hereby auchorised to compulsorily purchase

{a)  under section 89 of the National Parks and Access to the Countryside Act 1949
the derelict, neglected or unsightly land which is described in paragraph Z(1)
below for the purpose of carrying out such works on the land as appear to them
expedient for enabling it to be brought into use,; and

(b  under section 13 of the Local Government Miscellaneous Provisions) Act 1976,
the new rights which are described in paragraph 2(2) below for the purpose of
providing an access to the above-mentioned land for [the authority] and persons
using the land, being a purpose which it is necessary to achieve in the interests of
the proper planning of an area, in accordance with section 226(1) (b) of the Town
and Country Planning Act 1990.

7. The acquiring authority's statements of reasons and case should explain the need for the
new rights, give details of their nature and extent, and provide any further relevant
information. Where an order includes new rights, the acquiring authority are also asked
to bring that fact to the attention of the confirming authority in the letter covering their
submission.
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SCHEDULE AND MAP

The land over which each new right is sought should be shown as a separate plot in the
order Schedute. The nature and extent of each new right should be described and where
new rights are being taken for the benefit of a plot or plots, that fact should be stated in
the description of the rights plots. It would be helpful if new rights could be described
immediately before or after any plot to which they relate; or, if this is not practicable,
eg, where there are a number of new rights, they could be shown together in the
Schedule with appropriate cross-teferencing between the related plots.

The order map should clearly distinguish between land over which new rights would
subsist and land in which it is proposed to acquire other interests. (See Note (g) to
Forms 1, 2 and 3 or Note (d) to Forms 4, 5 and 6.)

SPECIAL KINDS OF LAND (see also Appendices L. and U)

10.

11,

QT

12.

Where a new right over land forming part of a common, open space, or fuel or field
garden allotinent is being acquired compulsorily, paragraph 6 of Schedule 3 to the 1981
Act applies {(in the same way that section 19 applies to the compulsory purchase of any
land forming part of a common, open space etc.). The order will be subject to special
parliamentary procedure unless the relevant Secretary of State (see paragraph 17 of
Appendix L} gives a certificate, in the relevant terms, under paragraph 6(1) and (2).

A certificate may be given in the following citcumstances:

paragraph 6(1) (a) - the land burdened with the right will be no less advantageous than
before to those persons in whom it is vested and other persons, if any, entitled to rights
of common or other rights, and to the public; or

paragraph 6(1)(aa) — the right is being acquired in order to secure the preservation or
improve the management of the land (but see paragraph 13 below); or

paragraph 6(1}(b) - additional land will be given in exchange for the right which will
be adequate to compensate the persons mentioned in relation to paragraph 6(1)(a)
above for the disadvantages resulting from the acquisition of the right and will be vested
in accordance with the Act; or

paragraph 6(1)(c) -

()  the land affected by the right to be acquired does not exceed 209 square metres
{250 square yards); o,

(ii)  in the case of an order made under the Highways Act 1980, the right is required
in connection with the widening or drainage, or partly with the widening and

partly with the drainage, of an existing highway,

and it is unnecessary, in the interests of persons, if any, entitled to rights of common or
other rights or in the interests of the public, to give other land in exchange.

The same compulsory purchase order may authorise the purchase of land forming part
of a common, open space etc. and the acquisition of a new right over a different area of

67



13.

14.

15.

16.

such land, and a certificate may be given in respect of each. The acquiring authority
must always specify the type of certificate for which they are applying.

Where an acquiring authority propose to apply for a certificate in terms of paragraph
6(1) (aa), they should note that the order cannot, in that case, discharge the land over
which the right is to be acquired from all rights, trusts and incidents to which it has
previously been subject. See also Appendix U, paragraph 24; and Appendix L,
paragraph 27.

Where an authority seek a certificate in terms of paragraph 6(1}{b) because they
propose to give land (‘the additional land’) in exchange for the right, the order should
include paragraph 4(1) and the appropriate paragraph 4(2) of Form 2 in the Schedule
to the 2004 Prescribed Forms Regulations {see Note (s)}. The land over which the right
is being acquired (‘the rights land") and, where it is being acquired compulsorily, the
additional land, should be delineated and shown as stated in paragraph 2 of the order.
Paragraph 2 (ii) should be adapted as necessary. (See also Appendix U, paragraphs 20
and 21 and Appendix L, paragraph 18.)

Where additional land which is not being acquired compulsorily is to be vested in the
owners) of the rights land, the additional land should be delineated and shown on the
ordet map (so as to clearly distinguish it from any tand being acquired compulsorily) and
described in Schedule 3 to the order Schedule 3 hecomes Schedule 2 if no other
additional or exchange land is being acquired compulsorily.

An order which does not provide for the vesting of additional land but provides for
discharging the rights land from all rights, trusts and incidents to which it has previously
been subject so far as their continuance would be inconsistent with the exercise of the
right(s) to be acquired, should comply with Form 3 and should include the reference in
paragraph 4(3) of that Form (or, if appropriate, as adapted for paragraph 4(2) of Form
6) to land over which the new right is acquired. (See also paragraph 13 above.}
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Appendix N

Compulsory acquisition of interests in Crown land
(held otherwise than by or on behalf of the Crown)
GENERAL POSITION

1. As a general rule, Crown land cannot be compulsorily acquired as legislation does not
bind the Crown unless it states to the contrary. Specific compulsory purchase enabling
powers often make provision for their application to Crown land . If it is proposed to
include such land in an order, careful consideration should be made of the enabling
legislation.

EXCEPTIONS TO GENERAL POSITION

2. There are some limited exceptions to the general rule that compulsory purchase powers
do not apply to Crown land. Section 327 of the Highways Act 1980 provides for a
highway authority and the appropriate Crown authority to specify in an agreement that
certain provisions of the 1980 Act - including the compulsory purchase powers — shall
apply to the Crown. Section 32 of the Coast Protection Act 1949 enables the
compulsory purchase powers under Part I of that Act to apply to Crown land with the
consent of the ‘appropriate authority’ .

3. The enactments listed below also provide that interests in Crown land which are not
held by or on behalf of the Crown may be acquired compulsorily if the appropriate
authority agree:

section 296 of the Town and Country Planning Act 1990;
- section 83 of the Planning (Listed Buildings and Conservation Areas) Act 1990;
- section 25 of the Transport and Works Act 1992; and
- section 221 of the Housing Act 1996 (applicable to the Housing Act 1985, the
Housing Associations Act 1985, Part III of the Housing Act 1988 and Part VII of
the Local Government and Housing Ace 1989).
ISSUES FOR CONSIDERATION

4, From the foregoing, therefore, a Crown interest in land should generally not be included
in an order unless -

' Under various provisions, eg s283(1) of the Town and Country Planning Act 1990 and s83{5) of the Planning {Listed
Buildings and Censervation Arcas) Act 1990, any land in which the Crown (including the Duchies of Lancaster and
Cornwall) has a legal interest is ‘Crown tand’.

b N N . .

“ As appropriate, the Government Department having management of the land, the Crown Estate Commissioners, the
Chancetlor of the Duchy of Lancaster, or a person appointed by the Duke of Cornwall or by the possessor, for the time
being, of the Duchy.

7 'This is not an exhaustive list,
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(a) there is an agreement under section 327 of the Highways Act 1980 which
provides for the use of compulsory purchase powers; or

(b)  the order is made under a power to which the provisions mentioned in paragraph
3 above relate, or under any other enactment which provides for compulsory
acquisition of interests in Crown land.

Where (b) above applies, Crown land should only be included where the acquiring
authority has obtained (or is, at least, seeking) agreement from rhe appropriate
authority. The confirming authority will have no power to authorise compulsory
acquisition of the relevant interest or interests without such agreement.

Where the appropriate authority have entered into an agreement with a highway
authority so as to permit the inclusion in a compulsory purchase order of the Crown’s
interest or interests, the land may be included and described as for any privately owned
land. Where an order is made under powers other than the Highways Act 1980,
however, the acquiring authority should identify the relevant Crown body in the
appropriate column of the order Schedule and describe the interest(s) to be acquired. If
the acquiring authority wish to acquire all interests other than those of the Crown,
column two of the order Schedule should specify that ‘all interests’ in [describe the land)]
except the interest(s) held by [the relevant Crown body]’ are being acquired. (See also
Appendix U, paragraph 14).
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Appendix P

Land Compensation Act 1961

Certificates of appropriate alternative development

INTRODUCTION

Part I of the Land Compensation Act 1961 provides that compensation for the
compulsory purchase of land is on a market value basis. In addition to existing planning
permissions, sections 14-16 of the 1961 Act provide for certain assumptions as to what
planning permissions might be granted to be taken into account in determining market
value.

Where, however, existing permissions and assumptions are not sufficient to indicate
properly the development value which would have existed were it nor for the scheme
underlying the compulsory purchase, Part 11l of the 1961 Act provides a mechanism for
indicating the kind of development (if any) for which planning permission can be
assumed by means of a so called ‘certiflicate of appropriate alternative development’.
The permissions indicated in a certificate can briefly be described as those with which
an owner might reasonably have expected to sell his land in the open market if it had
not been publicly acquired.

CERTIFICATE SYSTEM

4.

Section 17{1} of the 1961 Act provides that either the owner of the interest to be
acquired or the acquiring authority may apply to the local planning authority for a
certificate. Circumstances in which certificates may be required include:

()  where there is no adopted development plan covering the land to be acquired;

{b)  where the adopted development plan indicates a ‘green belt’ or ‘area of special
landscape value’ or leaves the site without specific allocation; and

{c)  where the site is allocated in the adopted development plan specifically for some
public purpose, eg. a new school or open space.

The local planning authority is required to respond by issuing a certificate of appropriate
alternative development, saying what planning permissions would have been granted if
the land were not to be compulsorily acquired. Section 17(4) requires the certificate to
state either:

- planning permission would have been given for development of one or more
specified classes and for any development for which the land is to be acquired,
but would not have been granted for any other development {a ‘positive
certificate’); or
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- planning permission would have been granted for any development for which the
land is to be acquired, but would not have been granted for any other
development (a ‘nil' or ‘negative’ certificate).

Where the planning authority consider that permission would only have been granted
subject to conditions or at a future time, or both, they are required to specify those
conditions and/or that future time, as the case may be. ‘Classes’ here merely means types
of development and is not limited to development wirhin the classes listed in the Town
and Country Planning (Use Classes) Order 1987. Planning authorities are not restricted
to consideration of the classes specified by the applicant.

The applicant must state whether or not he considers that there are any classes of
development which either immediately or at a future time would be appropriate for the
land if it were not being acquired by an authority possessing compulsory purchase
powers. If the applicant considers that there are such classes of development he must
say what they are and when they would be appropriate. An applicant must give his
grounds for the opinions expressed in his application, ie, the onus is on the applicant to
substantiate the reasons why he considers certain alternative development to be
appropriate. Acquiring authorities are able to apply for a ‘nil’ certificate indicating that
no development would have been permitted.

The right to apply for a certificate arises at the date when the interest in land is
proposed o be acquired by an authority with compulsory purchase powers. That event
is defined in section 22{2) of the 1961 Act, and so the relevant date will be:

(i)  acquisition by private or hybrid Parliamentary Bill—the date on which notice of
the proposal to acquire the land was served in accordance with the requirements
of the relevant Standing Order of either House of Parliament;

(i)  acquisition by compulsory purchase order — the date of notice of making of the
order (or date of publication of the draft compulsory purchase order, if the
acquiring authority is a Government Department);

(iii) acquisition by Transport and Works Act order — the date of notice of the making
of the order;

(iv) acquisition by blight notice or a purchase notice — the date on which ‘notice to
treat’ is deemed to have been served;

(v) acquisition by agreement — the date of the written offer by the acquiring authority
to negotiate for the purchase of the land; or

(vi) westing in the Urban Regeneration Agency (English Partnerships} — the date the
draft vesting order is laid before Parliament.

Thereafter application may be made at any time, except that after a case has been
referred to the Lands Tribunal an application may not be made unless both parties
agree, or the Tribunal gives leave. It will assist compensation negotiations if an
application is made as soon as possible.
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The First Secretary of State {‘the Secretary of State’) considers it important as far as
possible that the certificate system should be operated on bread and common-sense
lines; it should be borne in mind that a certificate is not a planning permission but a
statement to be used in ascertaining the fair market value of land. An example of how
the system could work might be where land is allocated in the development plan as patt
of an open space or a site for a school, and is being acquired for that or a similar purpose.
If there had been no question of public acquisition, the owner might have expected to
be able to sell it with planning permission for some other form or forms of development.
The purpose of the certificate is to state what, if any, are those other forms of
development. In determining this question, the Secretary of State would expect the
local planning autherity to exercise its planning judgement, on the basis of the absence
of the scheme, taking into account those factors which would normally apply to
consideration of planning applications eg. the character of the development in the
surrounding area, any general policy of the development plan, and national planning
policy along with other relevant considerations where the site raises more complex
issues which it would be unreasonable to disregard. Only those forms of development
which for some reason or other are inappropriate should be excluded. Local planning
authorities will note from section 17(7) that their certificate can be at variance with the
use shown by the development plan for the particular site.

Wherte there is no adopted development plan, regard should be had to the draft plan,
the decisions given on other planning applications relating to neighbouring land
(including land unaffected by the proposed acquisition), and the existing character of
the surrounding area and development.

MAKING AN APPLICATION FOR A CERTIFICATE

10.

11.

The manner in which applications for a certificate are to be made and dealt with has
been prescribed in articles 3, 5 and 6 of the Land Compensation Development Order
1974 (S1 1974 No. 539) as amended (by SI 1986 No 435). Article 3(3) of the order
requires that if a certificate is issued otherwise than for the class or classes of
development applied for, or contrary to representations made by the party directly
concerned, it must include a statement of the authority's reasons and of the right of
appeal to the Secretary of State (see paragraph 15 below). Article 3{4) requires the local
planning authority (unless a unitary authority) to send a copy of any certificate to the
county planning authority concerned oy, if the case is one which has been referred to
the county planning authority, to the relevant disttict planning authority. Article 5 of
the order requires the local planning authority, if requested to do so by the owner of an
intetest in the land, to inform him whether an application for a certificate has been
made, and if so by whom, and to supply a copy of any certificate that has been issued:

Actention is drawn to the following points-

(a)  acquiring authorities should ensure, when serving notice to treat in cases where
a certificate could be applied for, that owners are made aware of their rights in the
matter. In some cases, acquiring authorities may find it convenient themselves to
apply for a certificate as soon as they make a compulsory purchase order or make
an offer to negotiate so that the position is clarified quickly;

(b) it may sometimes happen that, when proceedings are begun for acquisition of the
land, the owner has already applied for planning permission for some
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development. If the local planning authority refuse planning permission or grant
it subject to restrictive conditions and are aware of the proposal for acquisition,
they should draw the attention of the owner to his right to apply for a certificate,
as a refusal or restrictive conditions in response to an actual application (ie. in the
‘scheme world’) do not prevent a positive certificate being granted (which would
relate to the ‘no scheme world'); and

(c)  a certificate once issued must be taken into account in assessing compensarion
for the compulsory acquisition of an interest in land, even though it may have
been issued on the application of the owner of a different interest. But it cannot
be applied for by a person (other than the acquiring authority) who has no
interest in the land.

ADDITIONAL INFORMAL ADVICE

12.

In order that the valuers acting on either side may be able to assess the fair open market
value of the land to be acquired they will often need information from the local
planning authority about such matters as existing permissions; the development plan
and proposals to alter or review the plan. The provision of factual information when
requested should present no problems to the authority or their officers. But sometimes
officers will in addition be asked for informal opinions by one side or the other to the
negotiations. For example, they may be asked to assist in interpreting the relevant
provisions of the development plan in a case falling within section 16. It is for
authorities to decide how far informal expressions of opinion should be permitted with
a view to assisting the parties to an acquisition 1o reach agreement. Where they do give
it, the Secretary of State suggests that the authority should -

(a)  give any such advice to both parties to the negotiation;

(b) make clear that the advice is informal and does not commit them if a formal
certificate or planning permission is sought.

DISREGARDING THE ACQUISITION AND THE UNDERLYING SCHEME (THE
‘NO SCHEME WORLD’)

13

14.

As referred to in paragraph 5 above, section 17(4) of the 1961 Act requires the local
planning authority (or the Secretary of State in relation to an appeal) to certify the
alternative development (if any} for which planning permission would have been
granted ‘in respect of the land in question, if it were not proposed to be acquired by an
authority possessing compulsory purchase powers’. For this reason, the purpose for which
land is being acquired must always be disregarded, as must any other purpose involving
public acquisition. It is not sufficient to ignore the fact of acquisition—-the underlying
public purpose of the scheme must also be disregarded. This principle was settled by the
House of Lotds in Grampian Regional Council and others -v- Secretary of State for Scotland
and others [1983] 1 WLR 1340. The approach to be adopted is considered at paragraph
18 below.

Section 17(7) of the 1961 Act provides that a certificate may not be refused for a
particular class of development solely on the grounds that it would be contrary to the
relevant development plan. The purpose of this provision is to avoid the whole purpose
of the certificate system being defeated, where land is allocated in the development plan

74



for the use for which it is being acquired. It follows that the local planning authority (or
the Secretary of State as the case may be) must ignore development plan policies with
no function beyond the acquisition scheme—for example, policies that earmark land for
a road or school. But the decision maker may take account of broader policies—for
example, Green Belts and countryside protection policies—if these imply that the
classes of alternative development suggested by the applicant or appellant would not
have been acceptable in the ‘no scheme world'.

APPEALS

15.

The right of appeal against a certificate under section 18 of the 1961, exercisable by
both the acquiring authority and the person having the interest in the land who has
applied for the certificate, is to the Secretary of State!. He way confirm, vary or cancel
it, or cancel it and issue a different certificate in its place, as he considers appropriate.
Before determining an appeal he must, if required by either party, give both parties and
the local planning authority an opportunity to be heard. Article 4 of the Land
Compensation Development Order 1974, as amended, requires that written notice of
an appeal must be given within one month of receipt of the certificate by the planning
authority. If the local planning authority fail to issue a certificate, notice of appeal must
be given within one month of the date when the authority should have issued it {that
date is either two months from receipt of the application by the planning authority, or
two months from the expiry of any extended period agreed between the parties to the
transaction and the authority) and the appeal proceeds on the assumption that a ‘nil’ or
‘negative’ certificate had been issued. The Secretary of State has no power to extend the
appeal period. After notice of appeal has been given, however, the appellant has a
further month to provide the Secretary of Strate with a copy of the application to the
planning authority, a copy of the certificate issued (if any) and a statement of the
grounds of appeal. The Secretary of Srare does have the power to extend this period,
but only if he receives the request to do so before it expires. If the required
documentation is not received within the required time scale, the appeal has to be
treated as withdrawn. Any person aggrieved by the Secretary of State's decision on the
appeal may challenge its validity in the High Court within a period of six weeks from
the date of the decision.

RELEVANT DATE FOR APPRAISAL OF APPLICATIONS AND APPEALS

16.

As can be concluded from the foregoing, there are three main issues in reaching a
decision on any application or appeal—

(a)  the physical considerations—that is, the state of the land and the area in which
it is situated;

(b)  the current and reasonably foreseeable planning policies; and

() identifying and disregarding the planning consequences of the acquisition
scheme and the underlying public purpose for it.

! Appeals should be addressed to him at the Planning Inspectorate Special Appeals and Call-ing Branch, 3/17 Eagle
Wing, Temple Quay House, 2 The Square, Temple Quay, Brdstol BS1 6EB.
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17.

13.

Case law, as established by the judgement of the House of Lords in Fletcher Estates
(Harlescott) Lid -v- the Secretary of State for the Envionment and the Secretary of State for
Transport and The Executors of ] V Longmore -v- the Secretary of State for the Environment
and the Secretary of State for Transport [2000] 11 EG 141, determined that all these issues
must be considered at the date when the interest in land is proposed to be acquired by
an authority with compulsory purchase powers — the section 22(2) event as described at
items (1}-(6) of paragraph 7 above.

For issue (c) in paragraph 16 ahove, the consequences of the scheme underlying the
acquisition should be disregarded as they stood at the section 22(2) date, as if the
scheme had been cancelled at that dare (rather than as if it had never existed at all).
And if the method of acquisition changes during the life of the scheme, the relevant
date is that of the earliest section 22(2)(a) event.
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Appendix Q

Check list of documents to be submitted to the
confirming authority"

The following documents should be submitted to the confirming authority with the
compulsory purchase order for confirmation:

CATEGORY AND DOCUMENT REQUIRED NUMBER OF

PART 1 REE COPIES
(INCLUDING
ORIGINALS WHERE
APPROPRIATE)

Orders and maps
sealed order 1
Appendix V sealed map 2

unsealed order
unsealed map 2

[y

Certificates

Appendix T general certificate in support of 1
order submission including
{(where appropriate) confirmation
that the proper notices have been
correctly served in relation to:
- an order made on behalf of a
parish council;
- Church of England property; or
- a listed building in need of repair.

Appendix S praotected assets certificate giving a 1
nil return or a positive statement for
each category of assets protection
referred to in paragraph 3 of
Appendix S {except for orders under
section 47 of the Listed Buildings Act).

' See also patagraph 34 of this Part of the Memorandum.
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CATEGORY AND
PART 1 REE

Statements

Appendix R

Notices

Appendix |

78

DOCUMENT REQUIRED NUMBER OF
COPIES
(INCLUDING
ORIGINALS WHERE
APPROPRIATE)

Statement of Reasons sent by acquiring 2
authority with personal notices,

enclosures to the statement of reasons,

and wherever practicable any other

documents referred to therein.

Statement of Reasons must include a

statement concerning the planning

position (see paragraphs 22-23 of

this Part of the Memorandum).

Where the order is made under 1
section 47 of the Planning

(Listed Buildings and Conservation

Areas) Act 1990), a copy of the

repairs notice served in accordance

with section 48



Appendix R

Preparing the statement of reasons

The statement of reasons (sec paragraphs 35-36 of this Part of the Memorandum) should
include the following (adapted and supplemented as necessary according to the
circumstances of the particular order}:

(i)

(ii)

(v)

{vi)

{vii)

{viii)

(ix)

(x)

a brief description of the order land and its location, topographical features and
present use;

an explanation of the use of the particular enabling power (see paragraphs 13-15
of this Part of the Memorandum):

an outline of the authority's purpose in seeking to acquire the land;

a statement of the authority’s justification for compulsory purchase, including
reference to how regard has been given to the provisions of Article 1 of the First
Protocol to the European Convention on Human rights, and Article 8 if
apptopriate (see paragraphs 16-18 of this Part),

a description of the proposals for the use or development of the land (see
paragraph 19 of this Part);

a statement about the planning position of the order site {see paragraphs 22-23
of this Part and, for planning orders, Appendix A);

information required in the light of Government policy statements where orders
are made in certain circumstances, eg. as stated in Annex E where orders are
made under the Housing Acts (including = statement as to unfitness' where unfit
buildings are being acquired under Part IX of the Housing Act 1985); or such
information as may be required by any of the other documents mentioned in
paragraph 11 of this Part;

any special considerations affecting the order site, eg. ancient monument, listed
building, conservation area, special category land, consecrated land, renewal
area, etc;

details of how the acquiring authority seeks to overcome any obstacle or prior
consent needed before the order scheme can be implemented, eg. need for a
waste management licence;

details of any views which may have been expressed by a Government
department about the proposed development of the order site;

! see footnotes to Appendix E converning Housing Bitl proposals to replace housing fitness test with Housing Health
and Safety Rating System assessments.
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(xi)

(xii)

any other information which would be of interest to persons affected by the order,
ep. proposals for re-housing displaced residents or for relocation of businesses,
and addresses, telephone numbers, web sites and e-mail addresses where further
information on these matters can be obtained;

details of any related order, application or appeal which may require a co-
ordinated decision by the confirming Minister, eg. an order made under other
powers, a planning appeal/application, road closure, listed building or
conservation area consent application; and

(xiii) if, in the event of an inquiry, the authority would intend to refer to or put in
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Appendix S

Protected assets certificate and related information

Confirming authorities need to ensure that the circumstances of any protection
applying to buildings and certain other assets on order lands are included in its
consideration of the order.

Every order submitted for confirmation (except orders made under section 47 of the
Listed Buildings Act'} should therefore be accompanied by a protected assets certificate
which includes for each category of buildings or assets protection referred to in
paragraph 3 either:

a nil return for that category of protection
or

a positive statement in the appropriate format set out in paragraph 3 (or any
combination, as required) and the additional details described in paragraph 4.

The forms of positive statement to be submitted are as follows (numbers in brackets
refer to the Notes at the end, * = delete as appropriate):-

(a) Listed buildings {I)

The proposals in the order will involve the demolition/alteration/extension® of the
following building(s) which has/have been* listed under section 1 of the Listed
Buildings Act [insert order reference, list reference, address].

(b)  Buildings subject to building preservation notices

The proposals in the order wilt involve the demolition/alterationfextension® of the
following building(s) which is/are* the subject(s)* of {a) building preservation notice(s)
made by the...... linsevt name of authority] ...... on........[insert date(s} of notice(s)].

{c) Other buildings which may be of a quality to be listed

The proposals in the order will involve the demolition/alteration/extension® of the
following building(s) which may qualify for inclusion in the statutory list under the
criteria in Planning Policy Guidance Note 15, Planning and the Historic Environment
‘PPG 15,

! For such orders, which are submirted 10 DCMS for confirmation, only a copy of the repairs notice under section 48
of the Listed Buildings Act is required - see Appendix ].
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{d} Buildings within a conservation area (2)

The proposals in the order will involve the demolition of the following building(s)
which is/are* included in a conservation area designated under section 69 {or, as the
case may be, section 70) of the Listed Buildings Act.

{e) Scheduled Monuments

The proposals in the order will involve the demolition/alteration/extension® of the
following monument(s) which are scheduled under section 1 of the Ancient
Moenuments and Archaeological Areas Act 1979. An application for scheduled
monument consent has been/will be* submitted to the Department for Culture, Media
and Sport.

{fy  Registered parks/gardens/historic battlefields

The proposal in the order will involve the demolition/alteration/extension® of the
following park(s)/garden(s)/historic battlefield(s)* which isfare* registered under
section 8C of the Historic Buildings and Ancient Monuments Act 1953,

Notes

(1) This refers to buildings listed by the Secretary of State for Culture Media and Sport only
{not other forms of listing).

(2) A direction of the Secvetary of State, curvently in paragraph 31 of Department of the
Environment, Transport and the Regions Circular 01/2001 applies for the purposes of
sections 74 and 75 of the Listed Buildings Act. The effect is to exempt the demolition of
certain categories of unlisted buildings in conservation areas from the requivement to
obtain conservation area consent. Therefore, it is unnecessary to include such categovies
in any certificate which is submitted i compliance with paragraph 3(d) above. If
development is of a type novmally permitted as a right by the Town and Country
Planning (General Permitted Development) Order 1995, it need not be included unless,
as a result of an article 4 divection, the permitted development right has been withdrawn
and a planning application required.

Any positive statement under paragraph 3 above should also be accompanied by the
following details:

- particulars of the asset or assets;
. any action already taken, or action which the acquiring authority propose to take,
in connection with the catepory of protection, eg. consent which has been, or will

be, sought; and

- a copy of any consent or application for consent, or an undertaking to forward
such a copy as soon as the consent or application is available.

Where a submitted order entails demolition of any building which is subsequently

included in a conservation area, the confirming authoerity should be notified as soon as
possible.
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Appendix T

General certificate in support of order submission'

The certificate should be submitted in the following form:
THE ............. COMPULSCRY PURCHASE QRDER 20...
I hereby certify that:

1. A notice in the Form numbered...... in the Compulsory Purchase of Land (Prescribed
Forms) (Ministers) Regulations 2004 (SI 2004 No. 2595) was published in two issues® of
the ...... et e e dated .oooriiiieiiins 20.... and
.......... beteiarenraeieiiianiensararieianeeaes 200, The time allowed for objections was not
less than 21 days from the date of the first publication of the notice and the last date for
them iS/WasS.....vivee cerenivieneieiinnnnns 20.... A notice in the same Form addressed to
persons occupying ot having an interest in the land was affixed to a conspicuous object
or objects on or near the land comprised in the order on ................ .. 20.... and
from that date remained in place for a period of at least 21 days which was the period
allowed for objections, the last date being ............ 20....

2. Notices in the Form numbered ....... in the said Regulations were duly served on
(i)  every owner, lessee, tenant and occupier of all land to which the order relates;

(i) every person to whom the acquiting authority would, if proceeding under section
5(1) of the Compulsory Purchase Act 1965, be required to give a notice to trear;
and

(iii) every person the acquiring authority thinks is likely to be entitled to make a claim
for compensation under section 10 of the 1965 Act if the order is confirmed and
the compulsory purchase takes place, so far as such a person is known to the
acquiring authority after making diligent inquiry.’

The time allowed for objections in each of the notices was not less than 21 days and the
last date for them is/was ......cocovrenvennnnn 20.... The notices were served by one or
more of the methods described in section 6(1) of the 1981 Act.

3. [Where the order includes land in unknown oumership] Notices in the Form numbered
................. in the said Regulations were duly served by one or more of the methods
described in section 6(4) of the 1981 Act. The time allowed for objections in each of

! This certificate has no statutory status, but is intended to provide reassurance o the confirming authority that the
acquiring authority has followed the proper statutory procedures - see paragraph 38 of this Part of rhe Memorandum.

! The notice must be published in two successive weeks in one or more local newspapers circutating in the locality.
Copies of the newspapers need not be sent to the Department.

¥ For an order made under section 47 of the Planning (Listed Buildings and Conservation Areas) Act 1990, the notice
must include additional paragraphs in accordance with regulation 4 of the 2004 Prescribed Forms Regulations.
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the notices was not less than 21 days and the last date is/was

A copy of the order and of the map were deposited at ..., on
................................. 20.... and will remain/remained available for inspection
until oo .

(1) A copy of the authority’s statement of reasons for making the order has been sent
[o:

(a) all persons referred to in paragraph (i), (ii} and (iii) above (see paragraph
35 of this Part of the Memorandum);

(b}  as far as is practicable, other persons resident on the order lands, and any
applicant for planning permission in respect of the land.

(2)  Two copies of the statement of reasons are herewith forwarded to the Secretary
of State.

[Where the order includes ecclesiastical property} Notice of the effect of the order has been
served on the Church Commissioners (section 12(3) of the 1981 Act).]

NB. The Toun and Country Planning (Churches, Places of Religious Worship and Burial
Grounds) Regulations 1950 (SI 1950 No. 792) apply where it is proposed to use for other
burposes consecrated land and burial grounds which here acquired compulsorily under any
enactment, or acquired by agreement under the Town and Country Planning Acts, or which
were appropriated to planning purposes. Subject to sections 238 to 240 of the 1990 Act,
permission (a ‘faculty’) is requived for material altevation to consecrated land. (See Faculty
Jurisdiction Measure 1964; Care of Churches and Ecclesiastical Jurisdiction Measure 1991.)
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Appendix U

Preparing and serving the order and its associated

notices.

PRESCRIBED FORM

The order and Schedule should comply with the relevant form as prescribed by
regulation 3 of, and shown in the Schedule to, the Compulsory Purchase of Land
{(Prescribed Forms){(Ministers) Regulations 2004 (51 2004 Ne. 2593). In accordance
with the notes to the prescribed forms, the title and year of the Act authorising
compulsory purchase must be inserted. Each acquisition power must be cited and the
purpose(s) clearly stated in paragraph 1 of the order. For orders made under section 17
of the Housing Act 1985, the purpose of the order may be described as ‘the provision of
housing accommodation’. Where there are separate compulsory acquisition and
enabling powers, each should be identified and the purpose(s) stated. In some cases, a
collective title may be sufficient to identify two or more Acts. (See Appendices A and
M for examples of how orders made under certain powers may be set out. Appendix F
contains guidance on orders where the acquisition power is section 121 or section 125
of the Local Government Act 1972 and on orders for mixed purposes.)

TITLE OF ORDER

The Regulations require that the title of the order should be at the head of the order,
before the titles and years of the Acts. The arder title should begin with the name of the
acquiring authority, followed in brackets by the general area within which the order land
is situated (note {a), to Forms 1-6) (see also paragraph 7 below). The title to an order
should include the current year, ie, the year in which the order is actually made and not
the year in which the authority resolved to make it, if different.

PLACE FOR THE DEPOSIT OF THE MAPS

A certified copy of the order map should be deposited for inspection at an appropriate
place within the locality, eg. the local authority offices. It should be within reasonably
easy reach of persons living in the area affected. The two sealed order maps are
forwarded to the offices of the confirming authority {see Appendix Q).

INCORPORATION OF THE MINING CODE

4.

Parts Il and I1I of Schedule 2 to the 1981 Act, relating to mines (‘the mining code’), may
be incorporated in a compulsory purchase order made under powers to which the Act
applies. The incorporation of both Parts does not, of itself, prevent the working of
minerals within a specified distance of the surface of the land acquired under the order;
but it does enable the acquiring authority, if the order becomes operative, to serve a
counter-notice stopping the working of minerals, subject to the payment of
compensation. Since this may result in the sterilisation of minerals (including coal
reserves), the mining code should not be incorporated automatically or indiscriminately.
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Therefore, authorities are asked to consider the matter carefully before including the
code, and to omit it where existing statutory rights to compensation or repair of damage
might be cxpected to provide an adequate remedy in the event of damage to land,
buildings or works occasioned by mining subsidence. The advice of the Valuation Office
Agency’s regional mineral valuers is available to authorities when considering the
incorporation of the code. In areas of coal working notified to the local planning
authority by the Coal Authority under paragraph {j} of article 10 of the Town and
Country Planning (General Development Procedure) Order 1995 (GDPOY}, authorities
are asked to notify the Coal Authority' and relevant licensed coal mine operator if they
make an order which incorporates the mining code.

EXTENT, DESCRIPTION AND SITUATION OF LAND SCHEDULED

6.

10.

The prescribed order formats require, subject to the flexibility to adapt them permitted
by Regulation 2, that the extent of the land should be stated. Therefore the area of each
plot, eg. in square metres, should normally be shown. This information will be
particularly important where any potential exists for dispute about the boundary of the
land included in the order, because section 14 of the 1981 Act prohibits the
modification of an order on confirmation to include land which would not otherwise
have been covered. It may not always be necessary for a measurement of the plot to be
quoted, if the extenr and boundaries can be readily ascertained without dispute. For
instance, the giving of a postal address for a flar may be sufficient.

Each plot should be described in terms readily understood by a layman, and it is
particularly important that local people can identify the land described. The
Regulations require that the details about the extent, description and situation of the
land should be sufficient to tell the reader approximately where the land is situated
without reference to the map. (See notes to prescribed Forms 1 to 6 and paragraph 2
above.)

Simple descriptions in ordinary language are to be preferred. For example, where the
land is agricultural it should be described as ‘pasture land’ or ‘arable land’; agricultural
and non-agricultural afforested areas may be described as ‘woodland’ etc.; and, if
necessary, be related to some well-known local tandmark, eg. ‘situated to the north of
School Lane about 1 km west of George's Copse’.

Where the description includes a reference to Ordnance Survey field numbers the
description should also state or refer to the sheet numbers of the Ordnance Survey maps
on which these field numbers appear. The Ordnance Survey map reference should
quote the edition of the map.

Property, especially in urban areas, should be described by name or number in relation
to the road or locality and where part of a property has a separate postal address this
should be given. Particular care is necessary where the street numbers do not follow a
regular sequence, or where individual properties are known by more than one name or
number. The description should be amplified as necessary in such cases to avoid any
possibility of mistaken identity. If the order when read with the order map fails to clearly

" The Conl Authority, 200 Lichfield Lane, Mansfield, Nottinghamshire, NG18 4RG,
e-mail: thecoalauthority@coal.govak
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identify the extent of the land to be acquired, the confirming authority may refuse to
confirm the order even though it is unopposed.

COMPULSORY ACQUISITION OF NEW RIGHTS

11.

See Appendix M.

COMPULSORY ACQUISITION WHERE AUTHORITY ALREADY OWNS
INTERESTS

12.

13.

14.

Except for orders made under highway land acquisition powers in Part XII of the
Highways Act 1980, to which section 260 of that Act applies, where the acquiring
authority already own an interest or interests in land but wish to acquire the remaining
interest or interests in the same land, usually to ensure full legal title, they should
include a description of the land in column 2 of the Schedule in the usual way but
qualify the description as follows; ‘all interests in [describe the land] except interests
already owned by the acquiring authority’. The remaining columns should be completed
as described in sub-paragraphs () to (n) in paragraph 16 below. This principle should
be extended to other interests in the land which the acquiring authority does not wish
to acquire, eg. a Regional Development Agency might decide it wishes to exclude its
own interests and local authority interests from an order.

Compulsory purchase should not be used merely to resolve conveyancing difficulties. It
is accepted, however, that it may only be possible to achieve satisfactory title to certain
interests by the use of compulsory powers, perhaps followed by a General Vesting
Declaration (see this Part of the Memorandum, paragraphs 61-63). Accordingly,
acquiring authorities will be expected to explain and justify the inclusion of such
interests. The explanation may be either in their preliminary statement of reasons or in
subsequent correspondence, which may have to be copied to the parties. If no
explanation is given or if the reasons are unsatisfactory, the confirming Minister may
modify an order to exclude interests which the acquiring authority already own, on the
basis that compulsory powers are unnecessary.

A similar form of words to that described in paragraph 12 above may be appropriate
where the acquiring authority wish to include in the order Schedule an interest in
Crown land which is held otherwise than by or on behalf of the Crown. (In most cases,
the Crown’s own interests cannot be acquited compulsorily.) Further guidance on this
subject is given in Appendix N.

SCHEDULED INTERESTS

15.

The Schedule to the order should include the names and addresses of every qualifying
person as defined in section 12(2) of the 1981 Act and upon whom the acquiring
authority is required to serve notice of the making of the order. A qualifying person is -

(i)  every owner, lessee, tenant, and occupiet (section 12(2) (a) of the 1981 Act);
(iiy every person to whom the acquiring authority would, if proceeding under section

5(1) of the Compulsory Purchase Act 1965, be required to give a notice to treat
(section 12(2A) of the 1981 Act); and
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16.

(iii)

every person the acquiring authority thinks is likely to be entitled to make a claim
for compensation under section 10 of the 1965 Act if the order is confirmed and
compulsery purchase takes place, so far as such a person is known to the
acquiring authority after making diligent inquiry’ {section 12(ZB) of the 1981
Acr).

The following points should be noted in connection with service of notice and the
compilation of the order Schedule:

(a)

(b)

(©)

(d)
(e)

the Schedule should include persons who may have a valid claim to be owners or
lessees for the purposes of the 1981 Act, eg. persons who have entered into a
contract to purchase a freehold or lease;

the names of partners in a partnership should be included in the Schedule and all
partners should be personally served, unless the partnership agree that service
may be upon a person whom they designate to accept service on their behalf.
Notice served upon the partner who habitually acts in the partnership business is
probably valid (see section 16 of the Partnership Act 1890}, especially if thar
partner has control and management of the partnership premises, but the
position is not certain;

service should be effected on the Secretary or Clerk at the registered or principal
office of a corporate body, which should be shown in the appropriate column, ie.
as owner, lessee etc. (section 6(2) and (3) of the 1981 Act);

NB Under Company Law requirements, notices served on a company should be
addressed to the Secretary of the company at its principal or vegisteved office.

individual trustees should be named and served;

in the case of unincorporated bodies, such as clubs, chapels and charities, the
names of the individual trustees should be shown and each trustee should be
served as well as the Secretary;

NB The land may be vested in the trustees and not the Secretary, but the trustees may
be somewhat remote from the running of the club etc.; and since communications should
normally be addressed 10 its Secretary, it is considered to be reasonable that the
Secretary should also be served. However, service solely on the Secretary of such a body
is not sufficient unless it can be shoum that the Secvetary has been authorised by the
trustees, or has power under the trust instrument, to accept order notices on behalf of
the trustees.

in the case of land owned by a charitable trust it is advisable for notice of the
making of the order to be served on the Charity Commissioners at their
headquarters address as well as on the trustees;

P paragraph 16{p) befow.
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()  where land is ecclesiastical property, ie. owned by the Church of England, notice
of the making of the order must be served on the Church Commissioners® as well
as on the owners etc. of the property (see section 12(3) of the 1981 Act);

(h)  where it appears that land is or may be an ancient monument, or forms the site
of an ancient monument or other object of archaeological interest, authorities
should, at an early stage and with sufficient details to identify the site, contact the
Historic Buildings and Monuments Commission for England (otherwise known
as ‘English Heritage’), or the County Archaeclogist, according to the
circumstances shown below:

(1) in respect of a scheduled ancient monument — English Heritage, Fortress
House, 23 Savile Row, London W15 2ET; or

(2) in respect of an unscheduled ancient monument or other object of
archaeological interest — the County Archaeologist.

This approach need not delay other action on the order ot its submission for
confirmation, but the authority should refer to it in the letter covering their
submission;

(i)  where orders include land in a national park, acquiring authorities are asked to
notify the National Park Authority. Similarly, where land falls within a designated
Area of Qutstanding Natural Beauty or a Site of Special Scientific Interest, they
should notify, respectively, the Countryside Agency or English Nature;

(i)  when an order relates to land being used for the purposes of sport or physical
recreation, the appropriate Regional Office of Sport England should be notified
of the making of the order;

(k) where a person is served at an accommodation address, or where service is
effected on solicitors etc., the acquiring authority should make sure that the
person to be served has furnished this address or has authorised service in this
way; where known, the served person’s home or current address should also be
shown;

()  owners or reputed owners {column (3} of Table 1) — where known the name and
address of the owner or reputed owner of the property should be shown. If there
is doubt whether someone is an owner, he or she should be named in the column
and a notice served on him/her. Likewise, if there is doubt as to which of two (or
more) persons is the owner, both {or all} persons should be named in the sub-
column and a notice served on each. Questions of title can be resolved later.
the owner of a property cannot be traced the word ‘unknown’ should be entered
in the column. An order may include covenants or restrictions which amount to
interests in land and which can, therefore, be acquired or extinguished
compulsorily. Where land owned by the authority is subject to such an
encumbrance (for example, an easement, such as a private right of way), they
may wish to make an order to discharge the land from it. In any such
circumstances, where the owner or occupier of the land and the person benefiting

¥ The Church Commissioners for England, 1, Millbank, Westminster, London, SW1P 3]Z.
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(m)

(n)

(o)

{p)

from the right would not normally have been shown in the order Schedule, either
(a) the Schedule should include the relevant owner or occupier, or (b) the
statement of reasons should explain that authority is being sought to acquire or
extinguish the relevant interest. Where the encumbrance affects land in which
the acquiring authority have a legal interest, the description in the Schedule
should refer to the right etc. and be qualified by the words ‘all interests in, on,
over or under [the land] except those already owned by the acquiring authority'.
This should aveid giving the impression that the authority have no interest to
acquire.

lessees, tenants, or reputed lessees or tenants (column (3) of Table 1) — where
there are no lessees, tenants or reputed lessees or tenants a dash should be
inserted, otherwise names and addresses should be shown;

occupiers {column (3) of Table 1) — the sub-column should be completed in all
cases. Where a named owner, lessee, or tenant is the occupier, the word ‘owner’,
‘lessee’ or ‘tenant’ should be inserted or the relevant name given. Where the
property is unoccupied the column should be endorsed accordingly.

Although most qualifying persons will be owners, lessees, tenants or occupiers,
the possibility of there being anyone falling within one of the categories in section
12(2A) and (ZB) set out in paragraph 15{ii) and (iii) above should nor be
ignored. The name and address of a person who is a qualifying person under
section 12{2A} who is not included in column (3} of the order Schedule should
be inserted in column (5) together with a short description of the interest to be
acquired. An example of a person who might fall within this category is the owner
of land adjoining the order land who has the benefit of a private right of way
across the order land, which the acquiring authority have under their enabling
power a right to acquire* which they are seeking to exercise. Similarly the name
and address of a person who is a qualifying person under section 12(2B) who is
not included in columns (3} and (5) of the order Schedule should be inserted in
column (6), together with a description of the land in respect of which a
compensation claim is likely to be made and a summary of the reasons for the
claim. An example of such a potential claim might be where there could be
interference with a private right of access across the land included in the order as
a result of implementing the acquiring authority’s proposals.

In determining the extent to which it should make ‘diligent’ enquiries, an
authority will wish to have regard to the fact that case law has established that,
for the purposes of section 5(1) of the Compulsory Purchase Act 1965, ‘after
making diligent inquiry’ requires some degree of diligence, but does not involve
a very great inquiry’. An acquiring authority does not have any statutory power
under section 3A of the 1981 Acrt to requisition information about land other
than that which it is actually proposing to acquire. However, the site notice
procedure in section 11(3) and (4) of thel981 Act provides an additional means

* An example of this is section 18(1} of the National Parks and Access to the Countryside Act 1949 which empowers
the Nature Conservancy Council to acquire an 'interest in land’ compulserily which is defined in section 114(1) to
include any right over land.

3 Popplewell . in R v Secretary of State for Tremsport ex parte Blackere 1 1992] JPL 1041
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of alerting people who might feel that they have grounds for inclusion in column
(6) and who can then identify themselves,

SPECIAL CATEGORY LAND (see also appendices L and M)

i7.

Land ro which sections 17, 18 and 19 of the 1981 Act apply, (or paragraphs 4, 5 and 6
of Schedule 3 to the 1981 Act in the case of acquisition of a new right over such land)
should be shown both in the order Schedule and in the list at the end of the Schedule,
in accordance with the relevant Notes. But in the case of section 17 of the 1981 Act
{or, for new rights, Schedule 3, paragraph 4) it is only necessary to show land twice if
the acquiring authority is not mentioned in section 17(3) or paragraph 4(3} of Schedule
3 (see also Appendix L. paragraph 10). In the event that an order erroneously fails to
state in accordance with the prescribed form that land to be acquired is special category,
then the confirming Minister may need to consider whether confirmation should be
refused as a result.

COMMONS, OPEN SPACES ETC.

18.

19.

20.

21.

An order may provide for special category land to which section 19 applies (‘order land’)
to be discharged from rights, trusts and incidents to which ir was previously subject; and
for vesting in the owners of the order land, other land which the acquiring authority
propose to give in exchange (‘exchange land’). Such orders must be made in accordance
with the appropriate prescribed form (Forms 2, 3, 5 or 6) adapted, in compliance with
the notes, to suit the particular circumstances.

The order land and, where it is being acquired compulsorily, the exchange land, should
be delineated and shown as stated in paragraph 1 of the order. Therefore, exchange land
which is being acquired compulsorily and is to be vested in the owner(s} of the order
land, should be delineated and shown (eg. in green) on the order map and described in
Schedule 2 to the order. If the exchange land is not being acquired compulsorily it
should be desctibed in Schedule 3. See paragraph 22 below.

When an authority make an order in accordance with Form 2, if the exchange land is
also acquired compulsorily, the order should include paragraph 2(ii), adapted as
necessary, and cite the relevant acquisition power, if different from the power cited in
respect of the order land. Paragraph 2(ii) of the Form also provides for the acquisition
of land for the purpose of giving it in part exchange, eg. where the acquiring authority
alteady own some of the exchange land.

In Form 2, there are different versions of paragraphs 5 and 6(2) (see Note (s)).
Paragraph 5 of Form 2 defines the order land by reference to Schedule [ and either:

(a) where the order land is only part of the land being acquired, the specific,
‘numbered’ plots; or

(b)  where the order land is all the land being acquired, the land which is ‘described’.
Bur if the acquiring authority seek a certificate under paragraph 6(1) (b) of Schedule 3
to the 1981 Act, because they propose to provide additional land in respect of new

rights being acquired (over ‘rights land’}, the order should include paragraph 6(1) and
the appropriate paragraph 6{(2) of the Form (see Note (s)). Parapraph 6 becomes
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22,

13.

24,

paragraph 3 if only new rights are to be acquired compulsorily. (See Appendix M
paragraph 14 in relation to additional land being given in exchange for a new right.)

Where Form 2 is used, the order land, including rights land, must always be described
in Schedule 1 to the order. Exchange and additional land should be described in
Schedule 2 ro the order where it is being acquired compulsorily; in Schedule 3 to the
order where the acquiring authority do not need to acquire it compulsorily; or both
Schedules may apply, eg. the authority may only own part of the exchange and/or
additional land. Schedule 3 becomes Schedule 2 if no exchange or additional land is
being acquired compulsarily. Exchange or additional land which is not heing acquired
compulsorily should be delineated and shown on the map so as to clearly distinguish it
from land which is being acquired compulsorily.

Paragraph 5 of Form 3 should identify the order land, by referring to either:
(a)  paragraph 2, where the order land is all the land being acquired; or

(b)  specific, numbered plots in the Schedule, where the order land is only part of the
land being acquired.

This Form may also be used if new rights are to be acquired but additional land is not
being provided. An order in this Form will discharge the order land, or land over which
new rights are acquired, from the rights, trusts and incidents ro which it was previously
subject (in the case of land over which new rights are acquired, only so far as the
continuance of those rights, trusts and incidents would be inconsistent with the exercise
of the new rights).

An order may not discharge land from rights etc. if the acquiring authority seek a
certificate in terms of section 19{1){aa) of or paragraph 6(1){aa) of Schedule 3 to the
1981 Act. (See also Appendix L, paragraph 27 and Appendix M, paragraph 13.) Note
that the extinguishment of rights of common over land acquired compulsorily may
require consent under section 22 of the Commons Act 1899,

SEALING, SIGNING AND DATING

25,

All orders should be made under seal, duly authenticated and dated at the end (after
the Schedule}. They should never be dated before they are sealed and signed, and
should be sealed, signed and dated on the same day. The order map(s) should similarly
be sealed, signed and dated on the same day as the ordet. Some authorities may wish to
consider whether they ought to amend their Standing Orders or delegations to ensure
that this is achieved.
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Appendix V

The order map(s)

L.

The heading of the map (or maps) should agree in all respects with the description of
the map headings stated in the body of the order. The words ‘map referred to in [order
title]” should be included in the actual heading or title of the map(s).

Land may be identified on order maps by colouring or any other method (see Note (g)
to Forms 1, 2 and 3 and, in relation to exchange land, Note {g} to Form 5 in the 2004
Prescribed Forms Regulations) at the discretion of the acquiring authoriry. Where it is
decided to use colouring, the long-standing convention {without statutory basis) is that
land proposed to be acquired is shown pink, land over which a new right would subsist
is shown blue, and exchange land is shown green. Where black-and-white copies are
used they must still provide clear identification of the order or exchange land.

The use of a sufficiently large scale, Ordnance Survey based map is most important and
it should not generally be less than 1/1250 (1/2500 in rural areas). Where the map
includes land in a densely populated urban area, experience suggests that the scale
should be at least 1/500, and preferably larger. Where the order involves the acquisition
of a considerable number of small plots, the use of insets on a larger scale is often
helpful. If more than one map is required, the maps should be bound together and a key
or master ‘location plan’ should indicate how the various sheets are interrelated.

Care should be taken to ensure that where it is necessary to have more than one order
map, there are appropriate references in the text of the order to all of them, so that
there is no doubt that they are all order maps. If it is necessary to include a location
plan, then it should be purely for the purpose of enabling a speedy identification of the
whereabouts of the area to which the order relates. It should be the order map and not
the location plan which identifies the boundaries of the land to be acquired. Therefore
whilst the order map would be marked ‘Map referred to in... ‘in accordance with the
prescribed form', a location map might be marked ‘Location plan for the Map referred
to in..." Such a location plan would not form part of the order and order map, but be
merely a supporting document.

It is also important that the order map should show such details as are necessary to
relate it to the description of each parcel of land in the order Schedule or Schedules.
This may involve marking on the map the names of roads and places or local landmarks
not otherwise shown.

The boundaries between plots should be clearly delineated and each plot separately
numbered to correspond with the order Schedule(s). (For orders which include new
rights, see paragraphs 8 and 9 of Appendix M.) Land which is delineated on the map
but which is not being acquired compulsorily, should be clearly distinguishable from
land which is being acquired compulsorily.

3 see Form 1 in the Schedule to the 2004 Prescribed Forms Regulations 2004
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There should be no discrepancy between the order Schedule(s) and the map or maps,
and no room for doubt on anyone’s part as to the precise areas of land which are
included in the order. Where there is a minor discrepancy between the order and map
confirming, the authority may be prepared to proceed on the basis that the boundaries
to the relevant plot or plots are correctly delineated on the map. Where uncertainty
over the true extent of the land to be acquired causes or may cause difficulties, the
confirming authority may refuse to confirm all or part of the order.
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Appendix W

Addresses to which orders, applications and objections

should be sent

1.  Most compulsory purchase orders should be submitted to the Government Offices
(GOs) for the Regions at the addresses shown in paragraph 3 below. The special cases
mentioned in paragraphs 4-12 below should, however, be noted.

ORDERS FOR WHICH THE DEPUTY PRIME MINISTER AND FIRST
SECRETARY OF STATE IS THE CONFIRMING AUTHORITY:

2. Where the Deputy Prime Minister and First Secretary of State is the confirming
authority, the correspondence should be addressed ‘The Deputy Prime Minister and
First Secretary of State, Government Office for the [region concerned]’ at the relevant
address shown in paragraph 3, and identified by ‘(Planning)’ or ‘(Housing)’, as
appropriate.

3. The Government Offices’ addresses are-

North East
Citygate, Gallowgate, Newcastle upon Tyne NE1 4WH

North West
Sunley Tower, Piccadilly Plaza, Manchester M1 4BE

Yorkshire and Humberside
City House, New Station Street, Leeds. 1.51 4US

West Midlands
77 Paradise Circus, Queensway, Birmingham. Bl 2DT

East Midlands
The Belgrave Centre, Stanley Place, Talbot Street, Nottingham. NG1 5GG

South West
2 Rivergate, Temple Quay, Bristol BS1 6ED

East
Eastbrook, Shaftesbury Road, Cambridge CB2 2DF

South East
Bridge House, 1 Walnut Tree Close, Guildford, Surrey. GU1 4GA

London
Riverwalk House, 157-161 Millbank, London. SW1P 4RR

95



SECTION 19 CERTIFICATES

4. Applications for certificates relating to open space under section 19 of, or paragraph 6
of Schedule 3 to, the Acquisition of Land Act 1981, should be addressed to the Deputy
Prime Minister and First Secretary of State at the Government Office {Planning) to
which a compulsory purchase order would normally be sent for decision.

5. Applications for certificates relating to common land, town or village greens should be
addressed to the Secretary of State for Environment, Food and Rural Affairs,
Countryside (Landscape and Recreation} Division, Common Land Branch, Zone 1/05,
Temple Quay House, 2 The Square, Temple Quay, Bristol, BS1 6EB.

6.  Applications for certificates relating to fuel or field garden allotments should be sent to
the Deputy Prime Minister and First Secretary of State, Office of the Deputy Prime
Minister {(ODPM), Liveability and Sustainable Communities Division Branch C, Zone
4/G5, Eland House, Bressenden Place, London SWIE 5DU.

HIGHWAYS AND ROAD TRAFFIC ORDERS

7. Orders made under the Highways Act 1980 or the Road Traffic Regulation Act 1984
should be addressed to the Secretary of State for Transport at the Government Office
for the North East, Local Authority Orders Section, at the address given in paragraph
3. above.

AIRPORTS, AIRPORT SAFETY ZONES, AND CIVIL AVIATION ORDERS

8. Adirports, and airport Public Safety Zones orders should be addressed to the Secretary of
State for Transport at Airports Policy Division, Zone 1/26,Great Minster House, 76
Marsham Street, London SW1P 4DR. Civil aviation orders under the Civil Aviation
Act 1982 and the Airports Act 1986 should be addressed to the Secretary of State for
Transport at Civil Aviation Division, Department for Transport, Zone 1/22 Great
Minster House, at the same address.

WASTE DISPOSAL ORDERS

9. Orders for waste disposal purposes should be addressed to the Secretary of State for
Environment, Food and Rural Affairs, Waste Strategy Division, Ashdown House, 123
Victoria Street, London SWIE 6DE.

WATER & SEWERAGE UNDERTAKER ORDERS

10.  Orders made by water or sewerage undertakers should be addressed to the Secretary of
State for Environment, Food and Rural Affairs, Water Supply and Regulation Division,
Ashdown House, 123 Victoria Street, Londen SWI1E 6DE.

LOCAL AUTHORITY SEWERAGE OR FLOOD DEFENCE ORDERS AND
DRAINAGE BOARD ORDERS

11.  Orders made under section 62(2) of the Land Drainage Act 1991, relating to sewerage
or flood defence (land drainage} functions by a local authority, and Orders made by
internal drainage boards under section 62(1)(b) of that Act, should be sent to the
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Department for Environment, Food and Rural Affairs, Flood Management Division,
Area 3C, Ergon House, Horseferry Road, London SWIP 2ZAL.

FLOOD DEFENCE ORDERS AND COAST PROTECTION ORDERS

12.  Orders made by the Environment Agency in relation to its flood defence functions, or
by local authorities under Part I of the Coast Protection Act 1949 relating to coast
protection work, should be sent to the Secretary of State for Environment, Food and
Rural Affairs, Flood Management Division, Area 3C, Ergon House, Horseferry Road,

London SW1P 2ZAL.

OTHER CONFIRMING AUTHORITIES

13.  For other confirming authorities (see also paragraph 6 of this Part of the Memorandum)
the correspondence should be addressed to the appropriate Secretary of State. The

following addresses may be helpful:
Department

Department for Education and Skills

Department of Health

Home Office

Department for Culture, Media & Sport

Department for Work and Pensions

Depattment of Trade and Industry

Address

Schools Assets Team,
Mowden Hall, Staindrop Road,
Datlington, Co. Durham DL3 9BG

(for NHS),

NHS Estates, 1 Trevelyan Square,
Boar Lane,

Leeds .51 6AE

(for civil estate, occupied by DH),
Richmond House, 79 Whitehall,
London SW1A 2NS

50 Queen Anne'’s Gate, London
SWI1H 9AT

2-4 Cockspur Street, London SW1Y 5DH

(for Benefits Agency),
BA Estates, 1 Trevelyan Square,
Boar Lane, Leeds LS1 6AB

(electricity and gas undertakings),
Onshore Electricity Development
Consents.

Licensing and Consents Unit,

Bay 2123, 1 Victoria Street,

London SWI1H OET.

(See guidance in Appendix B, paragraph 2
on submitting RDA orders)
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Annex
Planning and compulsory purchase act 2004

Part 8: Compulsory purchase

INTRODUCTION

1. Part 8 of the Planning and Compulsory Purchase Acr 2004 (‘the 2004 Act’) came into
force on 31 Qctober 2004". For non-Ministerial compulsory purchase orders, it makes
changes to the statutory provisions governing compulsory purchase and compensation
which fall into three broad categories:

. changes to the planning compulsory purchase power in section 226(1) (a) of the

1990 Act — section 99 of the 2004 Acy;

. changes to the procedures for authorising compulsory purchase in the 1981 Act
— sections 1007, 102 and 105 of the 2004 Act; and

. changes to compensation arrangements — definition of the valuation date in
section 104 and provisions for a new ‘loss payment’ regime in sections 106 -109

of the 2004 Act.

2. Section 110 of the 2004 Act provides that the Secretary of State can by order amend
certain enactments so that they correspond with the provisions in Part 8 of the Act or
apply any such provisions or corresponding provisicns. These enactments are those
providing for the compulsory acquisition of an interest in land, for the interference with,
or otherwise affecting, any right in relation to land, and for the compensation payable
as a result. The provision is intended to cover enactments to which the procedure in
the 1981 Act does not apply. Section 111 in Part 9 of the 2004 Act then provides that
amendments made by, or by virtue of, Part 8 apply to the Crown to the extent that the
enactments amended so apply.

CHANGES TO SECTION 226(1)(A) OF THE TOWN AND COUNTRY PLANNING
ACT 1990

3. Section 99 of the 2004 Act amends section 226(1){a} of the 1990 Act to substitute a
new power for the compulsory acquisition of land for planning purposes. Under the new
power, local authorities, joint planning boards and National Park authorities can acquire
land compulsorily for the purposes of development, redevelopment or improvement if
they think that —

. the acquisition will facilitate the carrying out of development, redevelopment or
improvement on, or in relation to, that land; and

' 512004 No. 2593.

¥ Section 101 makes similar changes o those in section 100 for vrders published in draft and then made by Ministers
(and the Narional Assembly for Wales).
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. the development, redevelopment or improvement is likely to contribute to the
promotion or improvement of the economic, social or environmental well-being
of their area.

These provisions do not affect any order made before 31 October 2004. Appendix A
provides additional guidance on the application of this power.

PROCEDURES FOR THE MAKING AND CONFIRMATION OF NON-
MINISTERIAL COMPULSORY PURCHASE ORDERS UNDER THE 1981 ACT

Procedure for orders made by non-Ministerial authorities

4.

Section 100 of the 2004 Act amends the procedure for the making and confirmation of
non-Ministerial compulsory purchase orders. Amendments and insertions are made to
sections 6, 11, 13 and 15 of the 1981 Act and sections 13A, 13B and 13C are inserted.
It only applies to orders for which the newspaper notices required under section 11 of
the 1981 Act are published after 31 October 2004.

Service of notices to unknown owners

Section 6(4) of the 1981 Act provides that order documents can be reparded as having
been properly served where it has not been possible to identify the name or address of
an owner, lessee, or occupier by addressing them to the ‘owner’, ‘lessee’, or ‘occupier’
and deliveting them to some person on the land, or by leaving them on or near the land.
Section 100(2) of the 2004 Act extends this provision to apply to unidentified tenants by
addressing the documents to the ‘tenant’. This is necessary because the category of
persons who qualify to be served with a notice of the making of an order has been
extended under section 100(5) (see paragraph 10 below).

Site notices of making of orders

6.

Section 100(4) of the 2004 Act inserts subsections (3) and (4) into section 11 of the
1981 Act requiring notices of the making of an order to be fixed on or near the order
land and mainrained there for a minimum of 21 days. These notices repeat the marters
required to be included in the newspaper notices, giving at least twenty one days from
the date of fixing the notice during which objections can be made to the confirming
Minister.

Entitlernent to receive notices and have objections heard

7.

Section 100(5) of the 2004 Act amends section 12 of the 1981 Act to extend the
categories of persons who are entitled to be served with notice of the making of an order.
Such a person is referred to as a qualifying person. In addition to an owner, lessee and
occupier, a qualifying person includes:

. a tenant whatever the period of the tenancy;

) a person to whom the acquiring authority would, if proceeding under section 5(1)
of the Compulsory Purchase Act 1965, be required to give notice to treat; and
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10.

. a person the acquiring authority thinks is likely to be entitled to make a claim for
compensation under section 10 of the 1965 Act (compensation for injurious
affection} if the order is confirmed and the compulsory purchase takes place, so
far as he is known to the acquiring authority after making diligent inquiry.

An objection made by a qualifying person is defined by section 13(6) of the 1981 Act
as a relevant objection, subject to an exceprion. If a person is a qualifying person by
virtue only of the provisions of the last bullet point of the last paragraph above, but the
confirming Minister thinks that he is not likely to be entitled to make a claim under
section 10 of the 1965 Act, any objection he makes will not be a relevant objection.

If a relevant objection is neither withdrawn nor disregarded, it will be a remaining
objection (section 13A(1) of the 1981 Act}. If a person has made a remaining objection,
the confirming Minister must either hold a public inquiry or give every person who has
made a remaining objection the opportunity of being heard by a person appointed to
hear representations (section 13A(3) of the 1981 Act).

The categories of persons entitled to be served with notice of the making of an order
has been extended to enable all those with an interest in the land to be acquired to have
a right to have their objections heard. However, not all such persons may be identifiable
by an acquiring authority after diligent inquiry, for instance, those who may claim to
enjoy prescriptive rights across the land. The new requirements in section 11(3) and (4)
of the 1981 Act to affix site notices therefore provide an additional means of informing
those likely to have relevant interests.

Confirmation of orders

11.

Section 100({6) amends sections 13 and 15 of the 1981 Act, setting out the procedure
for confirming an order and giving notice of confirmation. In summary, these amended
sections together with sections 13A, 13B and 13C of the 1981 Act provide that :

. objections to an order can be considered by means of a written representations
procedure to be prescribed by regulations, as an alternative to an inquiry or
hearing, where all those with remaining objections give their consent;

. awards of costs can be made where the written representations procedure is
followed:

. confirmation of orders can be made in stages; and

. notice of confirmation of an order is also to be given by fixing a notice on or near

the order land.

Unopposed orders

12.

The amended subsections (1) and (2) of section 13 of the 1981 Act provide for the
appropriate Minister to confirm an unopposed order with or without modifications so
long as he is satisfied that the notice requirements have been complied with and either:

. no relevant objection is made; or
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. every relevant objection made is withdrawn or disregarded (as defined in new
section 13(7)).

Section 102 of the 2004 Act inserts section 14A of the 1981 Act which enables the
acquiring authority to exercise the power to confirm an unopposed order in certain
limited circumstances where the confirming Minister has notified it to that effect. These
provisions are described in more derail in paragraphs 23 to 27 below.

Opposed orders — written represertations procedure or inquiry

13.

14.

15.

e,

The new section 13A of the 1981 Act applies to the confirmation of a compulsory
purchase order where there is at least one remaining objection which has not been
either withdrawn or disregarded.

Section 13A(2) provides that the confirming Minister can proceed under the written
representations procedure where everyone who has made a remaining objection
consents in the prescribed manner. There are, however, exceptions. The order must not
be subject to special parliamentary procedure (for example, where open space or
common land is being acquired without providing other equivalent land in exchange).
Nor, unless a certificate relating to statutory undertaker’s land has been given under
section 16(2) of the 1981 Act, can an order to which section 16 applies® be determined
by written representations. This is because, if no such certificate has been given, there
may need to be a joint inquiry with the Minister responsible for sponsoring the statutory
undertaker’s business in order to consider the issue of taking the undertaker’s
operational land.

Section 13A(3) provides that in cases where the written representations procedure
cannot be used, or the confirming Minister decides that it would be inappropriate, a
public local inquiry must be called. Alternatively, every person with a remaining
objection can be given an opportunity to be heard in person by someone appointed by
the confirming Minister for that purpose'. Whichever procedure is followed, section
13A(5) gives the confirming Minister the power to confirm an order, with or without
modification, after he has considered any objections and the report arising from an
inquiry or hearing.

Section 13A(6) enables a written representations procedure ta be prescribed. Such a
procedure is now set out in the Compulsory Purchase of Land (Written
Representations) (Ministers) Regulations 2004 (SI 2004 No {2595]). In summary, these
regulations provide that, once the confirming Minister has indicated that the procedure
will be followed (following the consent of all remaining objectors}, the acquiring
authority have 15 working days to make additional representations in support of the
case it has already made for the order in its Statement of Reasons. Once these have
been copied to the objectors, they will also have 15 working days to make
representations to the confirming Minister. These in turn are copied to the acquiting
authority who then has a final opportunity to comment on the objectors’
representations but cannot raise new issues.

* Where the land concerned had been acquired by a statutory undectaker for the purposes of its undertaking and that
undertaker makes representations ro the appropriate Minister objecting to the compulsory acquisition.

1 However, hearings are not normally used to consider ohjections to compulsory purchase ocders because objectors are
normally entitled to be heard in a public forum.

101



17.

18.

The Inspector then considers all the evidence, including these various representations,
and makes his report to the confirming Minister. The confirming Minister can decide to
call an inquiry at any time during this process. Objectors cannot withdraw their consent
to the written procedure once it has been given, but they can request the confirming
Minister to exercise his discretion to call an inquiry instead. More detailed information
about the written representations procedure is given in '‘Compulsory Purchase
Procedure’ (see footnote 10 to Part 1 of the Memorandum).

Where the written representations procedure is followed, section 13B of the 1981 Act
gives the confirming Minister the power to make orders as to the costs of the parties
making those representations, specifying which parties must pay the costs. A costs order
can be made a rule of the High Court on the application of anyone named in the order
to enable those costs to be recoverable as a civil debt. The acquiring authority can be
required to pay the confirming Minister’s costs if so directed, in which case the amount
certified by the confirming Minister is recoverable as a civil debt.

Confirmation in stages

19.

20.

21,

Section 13C of the 1981 Act provides a general power for a compulsory purchase order
to be confirmed in relation to part only of the land included in it. This replaces similar
powers applicable to specific types of acquiring authorities®, which have been repealed.

To confirm in part, the confirming Minister will need to be satistied that the proposed
scheme or schemes underlying the need for the order can be independently
implemented over that part of the order land to be confirmed, regardless as to whether
the remainder of the order is ever confirmed. In addition, the confirming Minister has
to be satisfied the statutory requirements for the service and publication of notices have
been followed. A Minister may confirm part of an order prior to holding a public inquiry
or following the written representations procedure but, to be able to do so, there must
be no remaining objections relating to the part to be confirmed.

The decision to confirm in part must be accompanied by a direction postponing
consideration of the remaining part until a specified date. The remaining part is then
treated as if it were a separate order. The notices of confitmation of the confirmed part
of the order, which have to be published, displayed and served in accordance with
section 15 of the 1981 Act, must include a statement indicating the effect of that
direction.

Notices after confirmation of an order

22,

Section 100(7) of the 2004 Act amends section 15 of the 1981 Act dealing with notices
of the confirmation of an order. In addition to the existing provisions, section 15 now
requires the confirmation notice to state that a person aggrieved by the order may apply
to the High Court for it to be quashed®. This is not a new right, but the requirement to
refer to it in the confirmation notice has been added in order to ensure that all those

3 Section 245 of the 1990 Act; paragraph 2 of Schedule 4 to the Welsh Development Agency Act 1975; Schedule 28
to the Lacal Government, Planning and Land Act 198C (re urban development corporations); section 259 of the
Highways Act 1980; paragraph 2 of Schedule 10 to the Housing Act 1988 (re housing action trusts); Schedule 20 to
the Leasehold Reform Housing and Urhan Development Act 1993 (re Urban Regeneration Ageacy); and paragraph 1
of Schedule 5 to the Regional Developmenr Agencies Act 1990 (re RDAs)

& as provided for in section 23 of the 1981 Act
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with an interest in the land are made aware of it. The ather new requirement is for a
confirmation notice to be fixed on or near the land covered by the compulsory purchase
order. This is to be addressed to persons occupying or having an interest in the land and
must, so far as is practicable, be kept in place by the acquiring authority for six weeks
heginning with the date on which the order becomes operative’.

Confirmation by an acquiring authority

23.

24.

23.

26.

Section 14A of the 1981 Act (inserted by section 102 of the 2004 Act) enables an
acquiring authority to exercise the power to confirm an order if the confirming Minister
has notified the acquiring authority to that effect, and such notice has not been
revoked. The confirming Minister may only give such notice if there are no objections
at all to the order and certain other conditions are met. There is no obligation on the
confirming Minister to issue such a notice if he considers that it would be inappropriate
to do so. It is intended to help to speed up the confirmation of unopposed orders, and
should be particularly helpful where, as part of a wider land assembly exercise, an
acquiring authority needs to exercise its compulsory purchase powers in order to acquire
title to land in unknown ownership. This power is only exercisable in respect of
compulsory purchase orders for which the newspaper notices required under section 11
of the 1981 Act were published after 31 October 2004.

The power of the confirming Minister to issue such notice is excluded in cases where
either:

. the land to be acquired includes land acquired by a statutory undertaker for the
purposes of its undertaking, that statutory undertaker has made representations
to the Minister responsible for sponsoring its business and he is satistied that the
land to be taken is used for the purposes of the undertaking®; or

. the land to be acquired forms part of a cominon, open space, or fuel or field
garden allotment’.

The reason for this is that confirmation of an order in these circumstances is contingent
on other ministerial decisions.

The confirming Minister must also be satisfied that all the statutory requirements as to
the service and publication of notices have been complied with; there are no
outstanding objections to the order; and it is capable of being confirmed without
modification’. These limitations avoid the acquiring authority having to decide
potentially contentious matters on which it may not be in a wholly impartial position.

The acquiring authority’s power to confirm a compulsory purchase order does not
extend to being able to modify the order or to confirm the order in stages. If the

" The aperative date is defined in section 26 of the 1981 Act as the dare on which the confirmation norice is
published. The need for the notice to remain visible for six weeks from thar date relates to the period specified in
section 23(4) of the 1981 Act during which an application can be made to the High Court to quash the ordet.

® Section 16(1) of the 1981 Act

¥ Seceion 19 of the 1981 Act

1t N . R : - . . . .
This might not be possible if, for example, the acquiring autherity has made mistakes in preparing the map or
schedule accompanying the ocder.
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27.

acquiring authority considers that there is a need for a modification, for example, to
rectify drafting errors, it will have to ask the confirming Minister to revoke the notice
given under these provisions.

An acquiring authority exercising the power to confirm must notify the confirming
Minister as soon as reasonably practicable of its decision. Until such notification is
received, the confirming Minister can revoke the acquiring authority’'s power to
confirm. Such revocation might be necessary, for example, if the confirming Minister
received a late objection which raised important issues, or if the acquiring authority
were to fail to decide whether to confirm within a reasonable time and those affected
by the order were to make representations to the confirming Minister abour the delay.

Power to obtain information on interests in land to be acquired

28.

29.

Section 105 of the 2004 Act inserts sections 5A and 5B into the 1981 Acrt. These ensure
thar acquiring authoriries with statutory powers to acquire land compulsorily (to which
the 1981 Act applies) can obtain the information about ownership and occupation
which they may need in order to proceed with negotiations for the purchase of such
land by agreement and/or compulsorily. Some types of acquiring authorities already
have powers to do this" and, as these alternative powers have not been repealed, any
authority needing to obtain information will need to make sure that they quote the
correct powers and the correct penalties pertaining to those powers. The new powers
are aimed mainly at ensuring that the Regional Development Agencies, Urban
Developiment Corporations and English Partnerships {as the Urban Regeneration
Agency) are no longer hampered by the fact that they have not hitherto enjoyed such
powers.

Section 3A enables acquiring authorities to require details of the names and addresses
of any person believed to be an owner, lessee, tenant or occupier, or believed to have an
interest in the land which they are seeking to acquire. The persons from whom the
acquiring authority can require such information are restricted to the occupier of the
fand; anyone having an interest in the land as a freeholder, mortgagee or lessee; anyone
who receives rent for the land, whether directly or indirectly; and anyone who is
authorised to manage the land or its letting by an agreement with someone having an
interest in the land. Section 5B makes failure to provide such information without
reasonable excuse or knowingly to provide false information an offence subject to a fine
on level 5 on the standard scale.

CHANGES TO COMPENSATION ARRANGEMENTS

Section 103 of the 2004 Act - Assessment of compensation: valuation date

30.

Section 103 of the 2004 Act inserts section 54 into the Land Compensation Act 1961.
This new section establishes the date at which land compulsorily acquired is to be
valued for compensation purposes {the ‘relevant valuation date"). It also establishes that

" Section 16 of the Lecal Government (Miscellaneous Provisions) Act 1976 empowers local authorities 1o requisition
for such information with a view ro performing a function conferred on them by any enactment. Local planning
authorities have similar, but not identical, powers under section 330 of the 1990 Act exercisable for the purpose of
enabling them to perform functions under that Act. Highways authorities have powers ro require information under
section 297 of the Highways Act 1980.
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31.

32

such a valuation is to be based on market values prevailing as at the valuation date and
on the condition of the relevant land and any structures on it on that date.

Where an acquiring authority is following the notice to trear procedure, the relevant
valuation date is the date on which the acquiring authority enters and takes possession
of the land. Alternatively, where title to the land is being vested in the acquiring
authority automatically by means of a general vesting declaration, the relevant
valuation date is the date on which title to the land vests in the authority (the ‘vesting
date’). The only statutory variation from these dates arises if the compensation payable
has already been determined by the Lands Tribunal before either such trigger date has
been reached. In such a case, the date on which the compensation is determined by the
Lands Tribunal becomes the relevant valuation date. It also remains open to the person
whose land is being acquired to agree compensation with the acquiring authority at any
time in accordance with the provisions of section 3 of the Compulsory Purchase Act

1965.

Section 5A({5) of the 1961 Act makes it clear that the relevant valuation date for the
whole of the land included in any single notice of entry is to be the dare on which the
acquiring authority first takes possession of any part of that area of land. This means that
compensation becomes payable to the claimant for the whole site from that date; and
section 5A(6) gives him the right to receive interest on the compensation due to him
in respect of the value of the whole site from that date until full payment is actually
made.

Advance payments of compensation to mortgagees

33

34.

Section 104 of the 2004 Act amends sections 52 and 52A of the Land Compensation
Act 1973 and inserts sections 52ZA, 52ZB and 527C into that Act. Their effect is thar,
once possession has been taken and so long as certain conditions are fulfilled, a claimant
mortgagor can require the acquiring authority to make advance payments of
compensation direct to his mortgagee. Advance payments relating to the amount owing
to the mortgagee can only be made direct to the mortgagee, and can only be made with
his consent. Payments can be made to more than one mortgagee, but no payment can
be made to any mortgagee until the interest of any other mortgagee whose interest has
priority has been released.

Section 52ZA enables an acquiring authority to make an advance payment to a
claimant’s mortgagee where the total amount of the mortgage principal outstanding
does not exceed 90% of the estimated total compensation due to the claimant.
Alternatively, section 527ZB applies where the principal exceeds 90% of the total
estimated compensation due to the claimant. The conditions relating to both types of
payments are complex and, in order to protect the interests of all three parties, it will be
advisable for an acquiring authority to work closely with both the claimant and his
mortgagee(s) in determining the amount of the advance payable.

Loss payments

35.

Sections 106-109 of the 2004 Act insert sections 33A to 33K into the Land
Compensation Act 1973 to provide a new statutory scheme which, with certain
exclusions, provides for ‘loss payments’ to be paid to those with an interest in a property
being compulsorily acquired and who are not already entitled to receive payments under
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36.

the home loss scheme in sections 29 to 33 of the 1973 Act. Loss payments are additional
to the compensation due on the basis of the value of the claimant’s interest in the land
being acquired, any compensation due for severance and injurious affection and
compensation to cover disturbance costs.

The new regime applies both to compulsory acquisitions and, by virtue of section 33],
to situations where the land is being acquired by agreement by an authority which has
the power to acquire it compulsorily. The intention behind this is to provide an
additional incentive to encourage eatly voluntary nepotiations between acquiring
authorities and landowners, possibly even avoiding the need to initiate the statutory
acquisition procedures. Loss payments can only be made in respect of the compulsory
acquisition of any interest in land resulting from a compulsory purchase order made”
after 31 October 2004, In the case of voluntary acquisitions, though, such payments can
be made in respect of any acquisition agreed from that date.

Repeal of farm loss payments

31.

As the new loss payments regime includes compensation for the loss of agriculrural land,
the farm loss payments scheme under sections 34 to 36 of the 1973 Act has been
repealed from 31 October 2004.

Basic loss payments

38.

39.

40.

Section 33A of the 1973 Act provides for the payment of a basic loss payment to any
person who has a qualifying interest in land being acquired under compulsory purchase
powers and in respect of which he or she is not entitled to receive a home loss payment.
This payment is assessed at the rate of 7.5% of the value of the claimant’s interest in the
property to be acquired, subject to a maximum of £75,000. This means that the
maximum becomes payable where the value of the claimant’s interest in the property
being acquired is £1 million. No minimum sum is specified.

If any part of a claimant's interest is a dwelling for which he is entitled to receive a home
loss payment, the value of that dwelling (as assessed for entitlement to a home loss
payment) has to be subtracted from the value of the entire interest before calculating
the basic loss payment due for the remainder.

Where a claimant’s compensation has been assessed on the basis of equivalent
reinstatement, the open market value is deemed to be nil. This means that no basic loss
payment is payable. Nevertheless, the claimant would be entitled to claim an occupier’s
loss payment (referred to below) if in occupation.

Qccupiers’ loss payments

41.

42.

Section 107 inserts sections 33B and 33C into the 1973 Act providing for occupier’s loss
payments to be made to any person who satisfies the conditions for the basic loss
payment and has also occupied the land to be acquired for the qualifying period.

Section 33B provides for occupier’s loss payments in respect of agricultural land and
section 33C provides for occupiet’s loss payments in respect of other land. Subject to a

" made in draft in the case of a Ministerial compuisory purchase order (or a compulsory purchase order made by rhe
Naricnal Assembly for Wales).
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maximum of £25,000, the occupier’s loss payment is assessed either on the basis of 2.5%
of the value of the claimant’s interest in the land being acquired o, where to do so
would be more advantageous to the claimant, on the basis of one of two alternative
formulae. One of these relates to the area of land being taken and the other to the floor
space of the building from which the claimant is being displaced. Whichever of these
three alternative approaches is adopted, the maximum amount payable for an occupier’s
loss payment is £25,000. This means that the maximum TOTAL loss paymenr to an
owner-occupier is £100,0007.

Occupier’s loss payments - land amounts

43.

44,

Where it is advanrageous to the claimant to calculate his entitlement to a loss payment
on the basis of the area of land being taken, section 33B(8) specifies that for agricultural
land, this is to be £100 per hectare for the first 100 hectares taken, and then £50 per
hectare for the next 300 hectares or part of a hectare. A minimum payment of £300 is
also specified to benefit those whose land-take is less than 3 hectares.

Where land other than agricultural land is being taken, section 33C(8) specifies that
the land amount is to be £2,500 or, if it would yield a higher amount, £2.50 per square
metre (or part of a square metre). This is substantially higher than the land amount
payable in respect of agricultural land to reflect the differential in the range of typical
values between agricultural and other land. The minimum threshold of £2,500 is
intended to ensure that a claimant whose interest is not very valuable will still receive
a meaningful sum to compensate for the upset and inconvenience caused by being
displaced. Hence, if only part of a claimant's land is being raken so that he is not being
displaced, section 33C{9) stipulates that the minimum payable is to be £300.

Occupier’s loss payments — buildings amounts

45.

Section 33B(9) specifies that the basis for calculating the alternative buildings amount
for agricultural land is to be £25 per square metre (or part of a square metre) of the
external gross floor space of any buildings on the land. This is identical to the buildings
anount for the occupiers’ loss payments in respect of other land, as provided for in
section 33C(10), as the upset and inconvenience caused by being displaced from
operational buildings is likely to be similar whatever the purpose to which they are being
put.

Exclusions from entitlernent to loss payments

46.

Section 108 of the 2004 Act inserts section 33D into the 1973 Act to specify exclusions
from entitlement to loss payments where the compulsory acquisition has been triggered
by the owner's failure to comply with the terms of one of the statutory notices or orders
specified in that section. This is aimed at persons who have either deliberately or
neglectfully allowed their property to deteriorate to the point where, following their
failure to comply with a statutory requirement to remedy the situation, it has to be
compulsorily purchased in order to bring it into beneficial use. The section incfudes a
regulation-making power to enable the Minister to add any new statutory remedial
actions which may be created in the future and to delete any of the current remedial
powers if they were to be repealed.

1 £75,000 for the basic loss payment plus an occupier’s loss payment of £25,000.
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PART 2 - THE CRICHEL DOWN RULES

RULES AND PROCEDURES

1. This Part of the Memorandum sets out the revised non-statutory arrangements

(‘Crichel Down Rules’) under which surplus Government land which was acquired by,
or under a threat of, compulsion (see paragraph 7 and the Annex to this Part below)
should be offered back to former owners, their successors, or to sitting tenants (see
paragraphs 13, 14, 17 and 18 below). For the sake of brevity, in this Part all bodies to
whom any one or more of the Rules apply or are commended are referred to as
‘departments’, whether they are Government Departments, including Executive
Agencies, other non-departmental public bodies (NDPBs"), local authorities or other
statutory bodies. See paragraphs 3 and 4 below. The Annex provides further guidance
on the Rules including a list of those bodies to which, in the opinion of the Department,

the Rules apply in a mandatory manner.

2. These Rules apply to land in England. They also apply to land in Wales acquired by and
still owned by a UK Government Department. Similar rules have been issued by the
National Assembly for Wales. Departments disposing of land in Scotland should follow
the procedures set out in circular SODD 38/1992: Disposal of Surplus Government Land
— The Crichel Down Rules and in Northern Ireland they should follow the guidance

produced by the Central Advisory Unit of the Valuation and Lands Agency.

3. Detailed guidance on the general procedures to be followed when disposing of surplus
land are set cut in Annex 24.2 to Chapter 24 of Government Accounting 2000
{Disposal of land and buildings and other land transactions on the open market).
Disposing departments should, where appropriate, also have regard to the advice in
Revised Guidance on Securing the Better Use of Empty Homes issued in August 1999 by the

Department of the Environment, Transport and the Regions.

4, So far as local authorities and statutory bodies in England are concerned, it is
recommended that they follow the Rules. They are also recommended to those bodies
in Wales who seek to dispose of land acquired under an enabling power which remains
capable of being confirmed by a UK Secretary of State for land in Wales. The Rules are
also commended to bodies in the private sector to which public land heldings have been

transferred, for example on privatisation.

5. It is the view of the Government that whete land is to be transferred to another body
which is to take over some or all of the functions or obligations of the department that
currently owns the land, the transfer itself does not constitute a disposal for the purpose
of the Rules. Disposals for the purposes of PEI/PPP projects do not fall within the Rules
and the position of any land surplus once the project has been completed would be

subject to the PFI/PPP contract.

6. The Rules are not relevant to land transferred to the National Rivers Authority (now
the Environment Agency) or to land acquired compulsorily by the Environment
Agency or to the water and sewerage service companies in consequence of the Water
Act 1989 or subsequently acquired by them compulsorily. Such land is governed by a
special set of statutory restrictions on disposal under section 157 of the Water Resources
Act 1991, as amended by the Environment Act 1993, and section 156 of the Water
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Industry Act 1991 and the consents or authorisations given by the Secretary of State for
Environment, Food and Rural Affairs under those provisions.

THE LAND TO WHICH THE RULES APPLY

The Rules apply to all land if it was acquired by or under threat of compulsion. A threat
of compulsion will be assumed in the case of a voluntary sale if power to acquire the land
compulsorily existed at the time unless the land was publicly or privately offered for sale
immediately before the negotiations for acquisition.

The Rules also apply to land acquired under the statutory blight provisions (currently
set out in Chapter Il in Part VI of, and Schedule 13 to, the Town and Country Planning
Act 1990). The Rules do not apply to land acquired by agreement in advance of any
liahility under these provisions.

The Rules apply to all freehold disposals and to the creation and disposal of a lease of
more than seven years.

THE GENERAL RULES

10.

11.

Where a department wishes to dispose of land to which the Rules apply, former owners
will, as a general rule, be given a first opportunity to repurchase the land previously in
their ownership, provided that its character has not materially changed since
acquisition. The character of the land may be considered to have ‘materially changed’
where, for example, dwellings or offices have been erected on open land, mainly open
land has been afforested, or where substantial works to an existing building have
effectively altered its character. The erection of temporary buildings on land, however,
is not necessarily a material change. When deciding whether any works have materially
altered the character of the land, the disposing department should consider the likely
cost of restoring the land to its criginal use.

Where only part of the land for disposal has been materially changed in character, the
general obligation to offer back will apply only to the part that has not been changed.

INTERESTS QUALIFYING FOR OFFER BACK

12.

13.

Land will normally be offered back to the former frecholder. If the land was, at the time
of acquisition, subject to a long lease and more than 21 years of the term would have
remained unexpired at the time of disposal, departments may, at their discretion, offer
the freehold to the former leaseholder if the freeholder is not interested in buying back
the land.

In these Rules ‘former owner’ may, according to the circumstances, mean former
freeholder or former long leaseholder, and his or her successor. ‘Successor’ means the
person on whom the property, had it not been acquired, would clearly have devolved
under the former owner’s will or intestacy; and may include any person who has
succeeded, otherwise than by purchase, to adjoining land from which the land was
severed by that acquisition.
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TIME HORIZON FOR OBLIGATION TO OFFER BACK

14.  The general obligation to offer back will not apply to the following types of land:
(1}  agrcultural land acquired before 1| January 1935;

(2} agricultural land acquired on and after 30 October 1992 which becomes surplus,
and available for disposal more than 25 years after the date of acquisition;

(3}  non-agricultural land which becomes surplus, and available for disposal more
than 25 years after the date of acquisition.

The date of acquisition is the date of the conveyance, transfer or vesting declararion.
EXCEPTIONS FROM THE OBLIGATION TO OFFER BACK
15.  The following are exceptions to the general obligation to offer back:-

(1)  Where it is decided on specific Ministerial authority that the land is needed by
another department {i.e. that it is not, in a wider sense, surplus to Government
requirements).

(2)  Where it is decided on specific Ministerial authority that for reasons of public
interest the land should be disposed of as soon as practicable to a local authority
or other body with compulsory purchase powers. However, transfers of land
between bodies with compulsory purchase powers will not be reparded as
exceptions unless at the time of transfer the receiving body could have bought
the land compulsorily if it had been in private ownership. Appropriations of land
within bodies such as local aurhorities for purposes different to that for which the
land was acquired are exceptions if the body has compulsory purchase powers to
acquire land for the new purpose.

(3)  Where, in the opinion of the disposing body, the area of land is 50 simall that its
sale would not be commercially worthwhile.

(4)  Whete it would be mutually advantageous (o the department and an adjoining
owner to effect minor adjustments in boundaries through an exchange of land.

(5)  Where it would be inconsistent with the purpose of the original acquisition to
offer the land back; as, for example, in the case of:-

(i)  land acquired under sections 16, 84 or 85 of the Agriculture Act 1947;
(i) land which was acquired under the Distribution of Industry Acts or the
Local Employment Acts, or under any legislation amending or replacing

those Acts, and which is resold for private industrial use;

(iii) where dwellings are bought for onward sale to a Registered Social Landlord
(RSL};
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{iv) sites purchased for redevelopment by English Partnerships or a regional
development agency (RDA).

(6) Where a disposal is in respect of either:-

(i)  asite for development or redevelopment which has not materially changed
since acquisition and which comprises two or more previous land holdings;
or

(i)  a site which consists partly of land which has been materially changed in
character and part which has not;

and there is a risk of a fragmented sale of such a site realising substantially less
than the best price that can reasonably be obtained for the site as a whole (i.e. its
market value). In such cases, consideration wili be given to offering a right of first
refusal of the property, or part of the property, to any former owner who has
remained in continuous occupation of the whole or part of his or her former
property (by virtue of tenancy or licence). In the case of land to which (i) applies,
consideration will be given to a consortium of former owners who have indicated
a wish to purchase the land collectively. However, if there are competing bids for
a site, it will be disposed of on the open market.

{7y Where the market value of land is so uncertain that clawback provisions would
be insufficient to safeguard the public purse and where competitive sale is advised
by the department’s professionally qualified valuer and specifically agreed by the
responsible Minister.,

16.  Where it is decided that a site does fall within any of the exceptions in Rule 15 or the
general exception relating to material change (see rule 10) the former owner will be
notified of this decision using the same procedures for contacting former owners as
indicated in paragraphs 20-22 below.

17.  In the case of a tenanted dwelling, any pre-emptive right of the former owner is subject
to the prior right of the sitting tenant. See paragraph 18 below.

DWELLING TENANCIES

18,  Where a dwelling, whether acquired compulsorily or under statutory blight provisions,

has a sitting tenant (as defined in Appendix A to this Part) at the time of the proposed
disposal, the freehold should first be offered to the tenant. If the tenant declines to
purchase the freehold, it should then be offered to the former owner, although this may
be subject to the tenant’s continued occupation. This paragraph does not apply where
a dwelling with associated land is being sold as an agricultural unit; or where a dwelling
was acquired with associated agricultural land but is being sold in advance of that land.

PROCEDURES FOR DISPOSAL

19.

Where it is decided that property to be disposed of is, by virtue of these Rules, subject
to the obligarion to offer back, departments should follow the appropriate procedures
described in paragraphs 20-25 below.
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Where former owner’s address is known

0.

Where the address of a former owner is known, a recorded delivery letter should be sent
by or on behalf of the disposing department, inviting the former owner to buy the
property at the valuation made by the department’s professionally qualified valuer. The
former owner will be given two months from the date of that letter to indicate an
intention to purchase. Where there is no response or the former owner does not wish
to purchase the property, it will be sold on the open market and the former owner will
be informed by a recorded delivery letter that this step is being taken. If the former
owner wishes to purchase the land there will be a further period of two months to agree
terms, other than value, from the date of an invitation made by or on behalf of the
disposing department. After these terms are agreed, there will be six weeks to negotiate
the price. If the price or other terms cannot be agreed within these periods, or within
such extended periods as may reasonably be allowed (for example, to negotiate
appropriate clawback provisions), the property will be disposed of on the open market,

Where address is unknown

21.

22.

Where the former owner is not readily traceable, the disposing department will contact
the solicitor or agent who acred for him or her in the original transaction. If a present
address is then ascertained, the procedure described in paragraph 20 above should be
followed. If the address is not ascertained, however, the department will attempt to
contact the former owner by advertisement, as set out in paragraph 22 below, informing
the solicitor or agent that this has been done.

Advertisements inviting the former owner to contact the disposing department will be
placed as follows:-

(a) forall land (including dwellings), in the London Gazette, in the Estates Gazette,
in not less than two issues of at least one local newspaper and on the disposing
department’s web site;

(b}  in addition, for agricultural land, advertisements will be placed in the Farmer's
Weekly.

Site notices announcing the disposal of the land will be displayed on or near the site and
owners of the adjacent land will also receive notification of the proposed disposal.

Responses to invitation to purchase where address is unknown

23.

24,

Where no intention to purchase is indicated by or on behalf of a former owner within
two months of the date of the latest advertisement which is published as described in
paragraph 22 above, the tand will be disposed of on the open market.

Where an intention to purchase is expressed by or on behalf of a former owner within
two months of the date of the latest advertisement, he or she will be invited to negotiate
terms and agree a price within the further periods, as may reasonably be extended,
which are described in paragraph 20 above. If there is no agreement, the property will
be disposed of on the open market.
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SPECIAL PROCEDURES WHERE BOUNDARIES OF AGRICULTURAL LAND
HAVE BEEN OBLITERATED

25.  The procedures described in Appendix B to these Rules should be followed where
changes, such as the obliteration of boundaries, prevent land which is still
predominantly agricultural in character from being sold back as agricultural land in its
original parcels.

TEBRMS OF RESALE

26.  Disposals to former owners under these arrangements will be at current marker value,
as determined by the disposing department’s professionally qualified valuer. There can
be no common practice in relation to sales to sitting tenants because of the diversity of
interests for which housing is held. Departments will, nonetheless, have regard to the
terms set out in the Housing Act 1985, as amended, under which local authorities are
obliged to sell houses to tenants with the right to buy.

27.  As a general rule, departments should obtain planning consent before disposing of
properties which have potential for development. Where it would not be practicable or
appropriate for departments to take action to establish the planning position at the time
of disposal, or where it seems that the likelihood of obtaining planning permission
(including a niore valuable permission) is not adequately reflected in the current market
value, the terms of sale should include clawback provisions in order to fulfil the
Government’s or public body’s obligation to the taxpayer to obtain the best price. The
precise terms of clawback will be a matter for negotiation in each case.

RECORDING OF DISPOSALS

28.  Disposing departments will maintain a central record or file of all transactions covered
by the Rules, including those cases that fall within Rules 10 and 15.
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Appendix A

(see paragraph 18 of the Rules)

SITTING TENANTS

1. In the context of the Rules, the expression ‘sitting tenant’ was generally intended to
apply to tenants with indefinite or long-term security of tenure. A tenant for the time
being of residential property which is to be sold as surplus to a department’s
requirements is not, as a tenant of the Crown, in occupation by virtue of a statutory
form of tenancy under the Rent Act 1977 or the Housing Act 1988. However, when
deciding whether a person is a sitting tenant for the purposes of paragraph 18 of the
Rules, the department concermned will have regard to the terms of tenancy and act
according to the spirit of the legislation.

2. In practice, this will generally mean rhat a person may be regarded as a sitting tenant
for the purposes of paragraph 18 of the Rules if the tenancy is analogous to either:-

(a)  aregulated tenancy under the Rent Act 1977, (i.e. a tenancy commenced before
15 January 1989, but excluding a protected shorthold tenancy}; or

(b} anassured tenancy under the Housing Act 1988, (i.e. a tenancy begun on or after
that date, but excluding an assured shorthold tenancy).

3. Without prejudice to paragraph 15(6} of the Rules, therefore, paragraph 18 of the Rules
does not apply to a licensee or to a person in occupation under a tenancy the terms of
which are analogous to:-

(a)  a protected shorthold tenancy under the Housing Act 1980, including any case
where a person who held such a tenancy, or his or her successot, was granted a
regulated tenancy of the same dwelling immediately after the end of the
protected shorthold tenancy; or

(b  an assured shorthold tenancy under the Housing Act 1988.

4. It is recognised, however, that some tenants who fall within paragraph 3 above, may
have occupied the property over a number of years and may well have carried out
improvements to the property. Where the former owner or successor does not wish to
purchase the property, or cannot be traced, the department may wish to consider
sympathetically any offer from such a tenant, of not less than two years, to purchase the

freehold.
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Appendix B

(see paragraph 25 of the Rules)

SPECIAL PROCEDURES WHERE BOUNDARIES OF AGRICULTURAL LAND
HAVE BEEN OBLITERATED

(a)
(b)

{c)

(d)

{e)

Each former owner will be asked whether he or she wishes to acquire any land.

Where former owners express interest in doing so, disposing departments will,
subject to what is stated in {c) to {(e) below, make every effort to offer them
parcels which correspond, as nearly as is reasonably practicable, in size and
situation to their former land.

In large and complex cases, or where there is little or no room for choice between
different methods of dividing the land into lots, it may be necessary to show
former owners a plan indicating definite lots. ‘This might be appropriate where,
for example, the character of the land has altered; where there are existing
tenancies; or where departments might otherwise be left with unsaleable lots.

Where more than one former owner is interested in the same parcel of land it
may be necessary to give priority to the person who owned most of the parcel or,
in a case of near equality, to ask for tenders from interested former owners.
Departments should, however, make every effort to offer each interested former
owner at least one lot.

If attempts to come to a satisfactory solution by dealing with former owners end
in complete deadlock, departments will sell the land by public auction in the
most convenient parcels and will inform the former owners of the date of the
auction sale.
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Annex

{see paragraph | of the Rules)

Guidance for departments

CHANGES FROM THE 1992 RULES

I.  Several changes have been made to the Rules following the recommendations in the
research report ‘The Operation of the Crichel Down Rules’ (Gerald Eve with the
University of Reading, DETR July 2000), the comments received on them and in
response to the ODPM consultation exercise of September 2003. A significant change
is the provision of this guidance, which is intended to provide clarification even where
the terms of a particular Rule remained unaltered.

2. Substantive changes have been made to the following Rules:-

. Rule 2 a new Rule to set out the territorial application of the revised Rules;

. Rule 3 updated references to guidance on the general procedures to be
followed when disposing of surplus land;

. Rule 4  revision of the former Rules 3 and 4 dealing with the application of
the Rules to local authorities, statutory bodies and certain bodies in
the private sector;

. Rule 5  a new rule dealing with land transfers from public bodies to other
bodies, PFI/PPP projects;

. Rule 8  formerly Rule 6, dealing with land acquired under blight provisions;

. Rule 9  formerly Rule 7, this applies the Rules to leasehold disposals;

. Rule 10 formerly Rule 9, the references to ‘agricultural land’ and ‘urban site’
have been deleted;

. Rule 12 formerly Rule 11, clarification of the arrangements for offering back
land that at the time of acquisition was subject to a long lease;

. Rule 14 formetly Rule 13, defines the date of acquisition as the date of
conveyance, transfer or vesting declaration;

. Rule 15 formerly Rule 14, clarifies the handling of transfers of land between
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bodies with compulsory purchase powers, the treatment of small areas
of land, provides examples where the offer back would be inconsistent
with purpose of the original acquisition, the treatment of consortia
and competing bids;



. Rule 16 new Rule dealing with the notification of former owners if any of the
exceptions to the Rules apply;

. Rules 17& 18 formerly Rules 15 and 16 the application of Rule 17 to sitting
tenants is clarified and references to ‘house’ and ‘tenanted house’

amended;
. Rule 22 rationalises the arrangements for advertisements;
. Rule 28 new Rule dealing with the maintenance of records.

BODIES TO WHICH THESE RULES APPLY {(RULE 2)

3.

These Rules apply to all Government Departments, executive agencies and NDPBs in
England and other organisations in England (such as NHS Trusts) which are subject to
a power of direction by a Minister. They also apply to land in Wales acquired and still
owned by a UK Government Department.

APPLICATION OF THE RULES BY LOCAL AUTHORITIES AND STATUTORY
BODIES (RULE 4)

4.

Local authorities and other statutory bodies which are not subject to a Ministerial power
of direction (for example, statutory undertakers) but who have powers of compulsory
purchase, or who hold land which has been compulsorily purchased, are recommended
to follow the Rules. Such authorities and bodies include those holding land in Wales
acquired under an enabling power which remains capable of being confirmed by a UK
Minister, such as the Secretary of State for Trade and Industry. The previous practice
amongst such authorities has been very variable, but the Government would like there
to be a high level of compliance. Former owners of surplus land will be likely to see as
inequitable a system which requires Government Departments and others to offer back
surplus land but not local authorities. A typical example would be on road schemes,
where those who had lost land to a trunk road scheme would have surplus land offered
back, while those who had lost tand to a county read scheme might not.

The approach of these bodies when disposing of surplus land must, however, depend on
their particular functions and circumstances. For example, in the case of exceptions to
the Rules which depend upon Ministerial authority (Rules 15{1}, 15(2) and 15(7)) local
authorities will have to rely on the decision of the political head of the authority. For
other statutory bodies the decision will rest with the Chairman. For disposals at the end
of PPP/PFI agreements, departments may wish to seek legal advice in order to take
account of the Rules.

THE THREAT OF COMPULSION (RULE 7)

6.

A ‘threat of compulsion’ should be assumed in the case of a voluntary sale if the power
to acquire the land compulsorily existed at the time. This means that the acquiring
department did not need to have instituted compulsory purchase procedures or even to
have actively ‘threatened’ to use them for this Rule to apply. It is enough for the
acquiring authority to have statutory powers available if it wished to invoke them. For
example, land acquired by a highway authority for the purposes of building a road is
acquired under the threat of compulsion because such an authority could use its powers
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under the Highways Act 1980 to make a CPO. The only exception is where the land
was publicly or privately offered for sale immediately before the negotiations for
acquisition.

WHAT CONSTITUTES A DISPOSAL? (RULE 9)

7.

In addition to frechold disposals, any proposal to create and dispose of a leasehold
interest of more than 7 vears or capable of being extendled to more than 7 years by virtue
of contract or statute or where the total period of successive leases amounts to more
than 7 years will be subject to the Rules. Disposals for the purposes of granting PFI/PPP
projects do not fall within the Rules, see Rule 5. Government Accounting makes it clear
that sale is normally preferable to lease but there may be cases where a short-term lease
is appropriate if there is little prospect of an early sale. See paragraph 6 of Annex 24.2
to Chapter 24 of Government Accounting 2000.

WHAT IS A MATERIAL CHANGE OF CHARACTER? (RULE 10}

8.

The Rules refer to a ‘material change in character’ to the land available for disposal. In
the original Commeons debate on the Crichel Down case in 1954, ‘material change’ was
envisaged as relating to apricultural land and was illustrated by the example of an
airfield having been built with concrete runways and buildings and where the original
ownership boundaries have been lost. However, other examples of a material change of
character could include the erection of buildings on bare, open land (although it should
be noted that the erection of temporary buildings is not necessarily a material change);
the afforestation of open land; or the undertaking of substantial works to an existing
building, the demelition of a building or the installation of underground infrastructure
Of services to a site.

LAND SUBJECT TO A LONG LEASE (RULE 12)

9.

If neither the former freeholder or former leascholder are identifiable or interested in
buying the land back then the freehold freed from any lease can be disposed of on the
open market.

WHO IS A SUCCESSOR? (RULE 13)

10.

A successor under 2 will includes those who would have succeeded by means of a
second or subsequent will or intestacy. The qualification ‘otherwise than by purchase’
may be relaxed if the successor to adjoining land acquired it by means of transfer within
a family trust, including a transfer for monetary consideration.

WHEN IS THE DATE OF ACQUISITION? {RULE 14)

11.

Rule 14 says that the date of acquisition is the date of the conveyance, transfer or
vesting declaration. Problems may arise where land has been requisitioned several
(sometimes 10 or more) years before the title has transferred. Difficulties can be caused
where the two dates straddle a time horizon, so that a disposal would fall within the
Rules if the date of transfer was used, but not if the date of requisition was. To avoid
these difficulties the date of acquisition is therefore taken to be the date of conveyance,
transfer or vesting declaration.
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WHAT ARE ‘REASONS OF PUBLIC INTEREST'? (RULE 15(2))

12.

The courts have held that rule 15(2) (formerly 14(2)) does not require these to be
matters where life or limb ate at risk. In practice, this exception may be invoked where
the body to which the land is to be sold could have made a compulsory purchase order
to obtain it had it been owned by a third party (See R-v-Secretary of State for the
Environment, Transport and the Regions ex p. Wheeler, The Times 4 August 2000).

SMALL AREAS OF LAND (RULE 15(3))

13.

This exception provides departments with discretion as to whether to offer land back
when the administrative costs in seeking to offer land back are out of proportion to the
value of the land. It will also cover cases where there is a disposal of a small area of land
withour a sale.

WHEN IS IT INCONSISTENT WITH THE PURPOSE OF THE ORIGINAL
ACQUISITION TO OFFER LAND BACK? (RULE 15(5))

14.

The sections of the Agriculture Act 1947 referred to in this Rule deal with the
dispossession of owners or occupiers on grounds of bad estate management (section 16)
and the acquisition and retention of land to ensure the full and efficient use of the land
for agriculture (sections 84 and 85). In addition to the statutory examples quoted, the
general rule is that land purchased with the intention of passing it on to another body
for a specific purpose is not surplus and therefore not subject to the Rules. Typical
examples would be sites of special scientific interest (S5SIs) purchased for mmanagement
reasons; a listed building purchased for restorations; properties purchased by a local
authority for redevelopment which are sold to a private developer partner; or land
purchased by English Partnerships or a regional development agency (RDA) and sold
for reclamation and redevelopment. This exception will apply to disposals by statutory
bodies with specific primary rather than incidental functions to develop or redevelop
land, and to disposals by their successor bodies. In such cases, land would only be
subject to the Rules where it was without development potential and, therefore,
genuinely surplus in relation to the purpose for which it was criginally acquired.

TRANSFER TO THE PRIVATE SECTOR

15.

Rule 14(6) of the 1992 Rules, {which would have been Rule 15(6) in these Rules) has
been deleted as such transfers are now dealt with by Rule 5, which makes it clear that
land rransferred to another body for the same functions is not surplus.

DWELLING TENANCIES (RULE 18)

16.

For the purposes of the Rules a ‘dwelling’ includes a flat.

PROCEDURES FOR DISPOSAL (RULES 19-24)

17.

The Rules specify various time limits in the procedures for disposal. However, to assist
in the speedy disposal of sites, departments are encouraged to discuss with the former
owner all aspects of the sale from the outset of negotiations.
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MARKET VALUE AND THE DATE OF VALUATION (RULE 26)

18.

For the purposes of the Rules, ‘market value’ means ‘the best price reasonably obtainable
for the property’. This is equivalent to the definition of ‘market value’ in the RICS
Appraisal and Valuation Manual (the ‘Red Book'}, but including any ‘Special Value’
(i.e. any additional amount which is or might reasonably be expected to be available
from a purchaser with a special interest like a former owner). Full guidance is available
in Annex 24.2 ro Chapter 24 of Government Accounting 2000. ‘Current marker value’
means the market value on the date of the receipt by the disposing department of the
notification of the former owner’s intention to purchase.

MAINTENANCE OF RECORDS (NEW RULE 28}

19.

In order to make it possible for the operation of these revised Rules to be monitored,
disposing departments should include on cach disposal file a note of its consideration of
the Rules, including whether they applied (and if not, why not), the subsequent action
taken and whether it was possible to sell to the former owner. It would also be very
helpful if a copy of each of these notes (cross-referenced to the disposal file) could be
held by the relevant department on a central (or regional) file, so that the information
would be readily available for any future monitoring exercise.
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